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UNITED STATES BANKRUPTCY COURT
DISTRICT OF VERMONT

__________________________________________
)

In re: )
)

SPRINGFIELD HOSPITAL, INC.1 ) Chapter 11
) Case No. 19-10283

Debtor. )
__________________________________________)

EMERGENCY MOTION FOR FINDING THAT THE APPOINTMENT
OF A PATIENT CARE OMBUDSMAN IS UNNECESSARY WITH INCORPORATED

MEMORANDUM OF LAW

Pursuant to Rule 2007.2 of the Federal Rules of Bankruptcy Procedure, and in response to

the Court’s pending Order Setting Status Hearing On The Appointment Of Patient Care

Ombudsman And Setting Deadline For The Filing Of Responses Under Rule 2007.2, entered at

Docket Entry 54, Springfield Hospital, Inc. (“Springfield” or the “Debtor”) requests entry of an

order finding that the appointment of a patient care ombudsman is not necessary under the specific

circumstances of this case.

Jurisdiction and Venue

1. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334.

This matter is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2)(A).  Venue is proper

pursuant to 28 U.S.C. §§ 1408 and 1409.

2. The bases for relief are § 333(a)(1) of title 11 of the United States Code (the

“Bankruptcy Code”) and Rule 2007.2 of the Federal Rules of Bankruptcy Procedure.

1 The last four digits of the taxpayer identification number of Springfield Hospital, Inc., are 9437.  11 U.S.C.
§ 342(c)(1).
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Background

I. Overview

3. Springfield filed a voluntary petition for relief under chapter 11 of the Bankruptcy

Code on June 26, 2019 (the “Petition Date”).  Springfield continues to operate its business and

manage its property as a debtor-in-possession pursuant to §§ 1107(a) and 1108 of the Bankruptcy

Code.  No request for the appointment of a trustee or examiner has been made, and no committee

has been appointed or designated.

4. Springfield first incorporated in 1913 and operates a 25-bed general medical and

surgical hospital located in Springfield, Vermont, with approximately 335 employees and 272 full-

time equivalent positions.  It is devoted to improving the health and quality of life for patients in

its service area across southeastern Vermont and southwestern New Hampshire (the “Service

Area”) by providing exceptional patient care that is compassionate, cost effective, and community-

based.

5. This Motion is supported by the Declaration of Michael Halstead in Support of

Motion for Finding that the Appointment of a Patient Care Ombudsman is Unnecessary (“Halstead

PCO Declaration”) (filed herewith) and by the Declaration Of Michael Halstead In Support Of

Springfield Hospital’s Chapter 11 Petition And Various First Day Motions (the “Halstead

Declaration”) [D.E. 5].  The Halstead PCO Declaration and the Halstead Declaration are

incorporated by reference herein.  The Halstead PCO Declaration is filed with this Motion.

II. General Allegations Related To This Motion

6. Springfield provides the following services, among others, to patients in its Service

Area: (a) inpatient services including end-of-life care, nursing care to support transitions to home
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(“swing bed” care), physical therapy, and hospitalist services to coordinate inpatient care; (b)

outpatient services including cardiology testing, cardiac rehab, radiology, cardiology, emergency

department services, lab testing, and outpatient medical procedures (e.g., blood transfusions,

injections); (c) a range of imaging services including CT scanning, mammography, MRI, nuclear

medicine, and ultrasound; (d) therapy rehabilitation services including occupational therapy,

physical therapy, and speech therapy; (e) general surgical services including urology, orthopedic,

ears/nose/throat, dental, podiatry, and gynecology (and providing an operating room to visiting

specialists); (f) ob/gyn services (provided by a visiting physician); and (g) support for community

groups.  Halstead PCO Dec. ¶ 5.

7. In 2018, there were a total of 74,965 inpatient and outpatient visits, 16,235

emergency department visits, and 6,581 total inpatient days.  Halstead PCO Dec. ¶ 6.  There were

also 948,710 procedures performed.  Halstead, PCO Dec. ¶ 6.

8. Springfield currently has 25 licensed beds and the average daily inpatient census is

13 patients.  Halstead PCO Dec. ¶ 7.  Acute patients are typically discharged within 96 hours.

Halstead PCO Dec. ¶ 7.  Springfield also has “swing beds”—essentially beds used for

rehabilitative, non-acute care.  Halstead PCO Dec. ¶ 7.

9. Springfield also provides inpatient mental health services at The Windham Center,

located at  1 Hospital  Court,  # 12, Bellows Falls,  Vermont.   Halstead PCO Dec. ¶ 8.  The daily

inpatient census at  The Windham Center is  typically about 7 patients,  but can be as high as 10

patients.  Halstead PCO Dec. ¶ 8.  Behavioral health patients are typically discharged in 7-8 days.

Halstead PCO Dec. ¶ 8.

10. Achieving and maintaining a high level of patient care is of the utmost priority for

Springfield.  Halstead PCO Dec. ¶ 9.  This was true before Springfield filed for bankruptcy and is
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of even greater importance after doing so.  Halstead PCO Dec. ¶ 9.  Springfield’s intent is to

continue operating through bankruptcy, to make further operational and balance sheet

improvements,  and  to  emerge  with  a  vibrant  and  economically-sustainable  business.   Halstead

PCO Dec. ¶ 9.  To do so, Springfield must maintain its current reputation for providing high-

quality health care.  Halstead PCO Dec. ¶ 9.  If the quality of patient care decreases, then

Springfield’s successful reorganization may be imperiled.  Halstead PCO Dec. ¶ 9.

11. There are numerous internal and external “best practice” patient care requirements

in place to help Springfield towards this goal.  Halstead PCO Dec. ¶ 10.  All of these protocols

existed  prior  to  the  Petition  Date  and  all  of  them  will  continue  to  be  in  place  as  Springfield

continues to operate under chapter 11.  Halstead PCO Dec. ¶ 10.

12. Springfield is subject to oversight by state and federal government regulators and

private entities.  Halstead PCO Dec. ¶ 11.  Those entities perform on-site inspections and collect

data on Springfield’s performance.  Halstead PCO Dec. ¶ 11.

13. The Centers for Medicare and Medicaid Services (“CMS”) conducts a

recertification survey at least every three years.  Halstead PCO Dec. ¶ 12.  In addition, CMS

conducts inspections in response to complaints or at random.  Halstead PCO Dec. ¶ 12.  During

those inspections, CMS has access to every part of the hospital and all hospital records.  Halstead

PCO Dec. ¶ 12.  On July 9, 2019, CMS completed its latest inspection of the hospital.  Halstead

PCO Dec. ¶ 12.  CMS was on-site for two days and spoke to almost every hospital manager and a

variety of staff, patients, family members, physicians, and board members.  Halstead PCO Dec. ¶

12.  CMS completed chart reviews, looked at policy and procedure, and even scrubbed into the

operating room and spoke with physicians there. Halstead PCO Dec. ¶ 12.  CMS concluded its

inspection by finding zero deficiencies.  Halstead PCO Dec. ¶ 12.
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14. Springfield is also subject to oversight by the Vermont Department of Health, the

Vermont Department of Mental Health, and Vermont OneCare.  Halstead PCO Dec. ¶ 13.

15. Internally, Springfield maintains a Quality Assurance & Performance Improvement

Plan.  Halstead PCO Dec. ¶ 14.  This plan is an organization-wide protocol designed to improve

patient care and organizational performance.  Halstead PCO Dec. ¶  14.   All  departments  at

Springfield  participate  in  the  QI  Plan  and  the  personnel  responsible  for  overseeing  the  QI  Plan

report directly to the CEO. Halstead PCO Dec. ¶ 14.

16. Springfield also maintains a SEM system, which provides staff and other personnel

a safe place to report concerns or issues.  Halstead PCO Dec. ¶ 15.  Staff is encouraged to report

all issues in the interest of cultivating a culture of safety.  Halstead PCO Dec. ¶ 15.

17. The vast majority of patients are satisfied with the care they receive at Springfield;

in 2018, only 0.009% of all patient visits resulted in a complaint.2  Halstead PCO Dec. ¶ 16.  Those

complaints (each of which is individually reviewed by the compliance officer) are mostly about

billing or other issues that do not affect patient safety.  Halstead PCO Dec. ¶ 16.

18. Springfield’s intention is to continue with normal operations and maintain a high

level of patient care throughout and following the bankruptcy process.  Halstead PCO Dec. ¶ 17.

Relief Requested

19. Springfield seeks a finding by this Court prior to July 26, 2019 that the appointment

of a patient care ombudsman is not necessary under the specific circumstances of the case.

Basis for Relief

20. Springfield believes that the appointment of a patient care ombudsman (a “PCO”)

is unnecessary.  Springfield has historically provided high quality patient care and will continue to

2 This is the percentage of complaints per inpatient and outpatient visits for 2018.
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do so during this case.  This bankruptcy was not caused by any failure by Springfield to provide

adequate care, facilities, or services to its patients.  There is no institutional history of patient care

issues.  To the contrary, Springfield is regularly inspected by and reports to state, federal, and

private entities providing oversight.  Springfield is in compliance with the full spectrum of

regulatory requirements imposed on it.  It has experienced and motivated personnel on staff who

are guided by robust internal safety protocols.  Finally, the costs of an additional, redundant layer

of oversight would be harmful to Springfield and to its creditors – and provide no additional benefit

to patients.

21. The  Bankruptcy  Code  and  the  Rules  require  the  appointment  of  a  PCO  when  a

chapter 11 debtor is a “health care business” unless the Court “finds that the appointment of a

patient care ombudsman is not necessary under the specific circumstances of the case for the

protection of patients.”  Fed. R. Bankr. P. 2007.2(a); 11 U.S.C. § 333(a)(1).

22. Springfield is a health care business within the meaning of the Bankruptcy Code.

11 U.S.C. § 101(27A).  It is a private entity “that is primarily engaged in offering to the general

public facilities and services for (i) the diagnosis or treatment of injury, deformity, or disease; and

(ii) surgical, drug treatment, psychiatric, or obstetric care; and (B) includes (i) any (I) general or

specialized hospital[.]” Id.

23. The burden is on Springfield to demonstrate that the appointment of a PCO is

unnecessary. In re Smiley Dental Arlington, PLCC, 503 B.R. 680, 688 (Bankr. N.D. Tex. 2013).

24. The Court’s order appointing a PCO must be entered not later than 30 days after

the commencement of the case, 11 U.S.C. § 333(a)(1), and any motion seeking a finding that a

PCO is not necessary must be filed within 21 days after the commencement of the case unless the
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court orders otherwise.  Fed. R. Bankr. P. 2007.2(a).  Here, 21 days after the Petition Date is July

17, 2019 and 30 days after the Petition Date is July 26, 2019.

25. In determining whether a PCO is necessary, many courts have adopted the nine-

part test first articulated by the Bankruptcy Court for the Southern District of Florida. In re

Alternate Family Care, 377 B.R. 754, 758 (Bankr. S.D. Fla. 2007).  Under that test, the court

reviews the totality of the circumstances, including (but not limited to):

(1)  the cause of the bankruptcy;

(2)  the presence and role of licensing or supervising entities;

(3)  debtor's past history of patient care;

(4)  the ability of the patients to protect their rights;

(5)  the level of dependency of the patients on the facility;

(6)  the likelihood of tension between the interests of the patients and the debtor;

(7)  the potential injury to the patients if the debtor drastically reduced its level of

patient care;

(8)  the presence and sufficiency of internal safeguards to ensure appropriate level of

care;

(9)  the impact of the cost of an ombudsman on the likelihood of a successful

reorganization.

In re Alternate Family Care, 377 B.R. at 758; see also In re N. Shore Hematology-Oncology

Assocs., P.C., 400 B.R. 7, 11 (Bankr. E.D.N.Y. 2008) (applying these factors and concluding no

ombudsman was necessary); In re Smiley Dental Arlington, PLCC, 503 B.R. 680, 688 (Bankr.

N.D. Tex. 2013) (same); In re Gardens Regional Hospital and Medical Center, Inc., D.E. 140,

2:16-bk-17463-ER (C.D. Ca. Bankr. June 30, 2016) (same).
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26. Application of these factors to this case indicate that a PCO is not necessary.

A. The Cause of the Bankruptcy

27. Courts have held that where the cause of the bankruptcy was financial in nature and

had nothing to do with patient care issues, a PCO is not necessary. See In re Saber, 369 B.R 631,

637 (Bankr. D. Colo. 2007) (bankruptcy was not “precipitated by concerns relating to the quality

of patient care or patient privacy matters.”); In re The Total Womens Healthcare Center P.C., 2006

Bankr. LEXIS 3411 at *5 (Bankr. M.D. Fla. 2006) ("[m]ost of [the debtor's] obligations appear to

be for taxes. The obligations do not appear to arise from deficient patient care."); In re Alternate

Family Care, 377 B.R. 754, 759 (Bankr. S.D. Fla. 2007) (bankruptcy due to fire and loss of revenue

stream and “was not related to patient care in any way”); In re Valley Health Sys., 381 B.R. 756,

761 (Bankr. C.D. Cal. 2008) (“no evidence that the bankruptcy was precipitated by allegations of

deficient patient care or privacy concerns”).

28. Here, the cause of Springfield’s bankruptcy is its financial restructuring needs.

Halstead PCO Dec. ¶ 18.  It has nothing to do with patient care issues.  Halstead PCO Dec. ¶ 18.

The bankruptcy was not spurred by lawsuits or complaints.  Halstead PCO Dec. ¶ 18.  Springfield’s

financial situation is unrelated to the care it has historically offered to patients.  Halstead PCO Dec.

¶ 18.  This factor weighs against the appointment of a PCO.

B. The Presence and Role of Licensing or Supervising Entities

29. When a health care business is subject to oversight and inspection by other entities,

appointment of an ombudsman would be unnecessarily redundant. See In re Valley Health Sys.,

381 B.R. 756, 761-62 (Bankr. C.D. Cal. 2008) (noting that the hospital district “is subject to

substantial monitoring by a variety of federal and state regulatory agencies and independent

accreditation associations.”); In re Alternate Family Care, 377 B.R. 754, 759 (Bankr. S.D. Fla.
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2007) (No ombudsman needed where “adding an ombudsman . . . would be a total duplication of

the efforts of the various public and private entities already playing an oversight role.”); In re N.

Shore Hematology-Oncology Assocs., P.C., 400 B.R. 7, 12-13 (Bankr. E.D.N.Y. 2008) (noting

that debtor was monitored by New York State Department of Health and that its labs were certified

by the Clinical Laboratory Improvement Amendments the directives of which are carried out by

the Food and Drug Administration, which performs a bi-annual audit and inspection of the labs).

30. Springfield is monitored, regulated, and licensed by CMS and two separate

Vermont state agencies.  Halstead PCO Dec. ¶ 19.  It reports a wide array of patient care metrics

to the relevant regulatory agencies and to private insurers on an annual basis.  Halstead PCO Dec.

¶ 19.  It will continue to do so during this case.  Halstead PCO Dec. ¶ 19.

31. CMS conducts inspections about every three years.  Halstead PCO Dec. ¶ 20.  These

inspections, which last three to five days, involve a team of about five reviewers from different

backgrounds.  Halstead PCO Dec. ¶ 20.  The team is given access to the entire hospital and all

hospital records.  Halstead PCO Dec. ¶ 20.  They are able to, and do, freely speak to staff, patients,

family members, and management.  Halstead PCO Dec. ¶ 20.  They are able to observe medical

procedures, including surgeries.  Halstead PCO Dec. ¶ 20.  At the conclusion of the inspection,

CMS conducts a debriefing session and then issues a report to identify any deficiencies, violations,

or concerns identified.  Halstead PCO Dec. ¶  20.   In  response,  Springfield  creates  a  corrective

action plan and submits it for approval.  Halstead PCO Dec. ¶ 20.  CMS then returns to Springfield

unannounced to confirm that the corrective action plan has been implemented.  Halstead PCO Dec.

¶ 20.  Springfield has consistently corrected all issues identified during CMS inspections.  Halstead

PCO Dec. ¶ 20.
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32. On July 9, 2019, CMS completed its latest inspection of the hospital.  Halstead PCO

Dec. ¶ 21.  CMS was onsite for two days.  Halstead PCO Dec. ¶ 21.  They spoke to almost every

hospital manager and a variety of staff, patients, family members, physicians, and board members.

Halstead PCO Dec. ¶ 21.  They completed chart reviews, looked at policy and procedure, and even

scrubbed into the operating room and spoke with physicians there.  Halstead PCO Dec. ¶ 21.  As

of this filing, it is the Debtor’s understanding that CMS concluded its inspection by finding zero

deficiencies.  Halstead PCO Dec. ¶ 21.

33. In addition to the inspections conducted by CMS, the Vermont Department of

Mental Health conducts an onsite inspection of Springfield’s mental health facility at the Windham

Center every two years to confirm that it is operating in compliance with regulations.

34. Because Springfield is subject to oversight and inspection by the federal

government, the state government, and private insurers, all of whom are focused on patient care

issues, the duties of an ombudsman would be redundant with the systems already in place.

35. This factor weighs against the appointment of a PCO.

C. The Debtor's Past History of Patient Care

36. Springfield  has  served  the  residents  of  its  service  area  since  1913.   It  has  well-

established internal procedures to ensure a high level of patient care and to resolve any disputes.

37. As with any facility serving the public, Springfield has had some complaints made

by patients over the years.  In 2018, Springfield had 74,965 inpatient and outpatient visits.  There

were 85 complaints filed during that time, which works out to at impressively low 0.11% of all

patient visits resulting in a complaint of any kind. See In re N. Shore Hematology-Oncology

Assocs., P.C., 400 B.R. 7, 12-13 (Bankr. E.D.N.Y. 2008) (agreeing that having a complaint rate

that is less than 1% is a significant factor in concluding that a PCO is not necessary); In re Alternate
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Family Care, 377 B.R. 754, 759 (Bankr. S.D. Fla. 2007) (similar); Saber, 369 B.R. at 638 (similar).

When compared against total patient procedures in 2018 of 948,710, 0.009% of procedures

resulted in a complaint.

38. Approximately half of those complaints were about billing and most of the

remaining complaints were about issues that did not involve patient safety.  Halstead PCO Dec. ¶

22.   As  set  forth  below,  Springfield  takes  all  such  complaints  seriously  and  addresses  them  in

accordance with a robust internal procedure.

39. Over the past ten years, there have been approximately eight medical malpractice

lawsuits filed which name Springfield as a defendant.  Halstead PCO Dec. ¶ 23.  Springfield

believes that this is a normal number of lawsuits for similarly-situated hospitals given the number

of patient visits (about 75,000 annually) and procedures (nearly one million per year) over the

same period of time.  Halstead PCO Dec. ¶ 23.

40. This factor weighs against the appointment of a PCO.

D. The Ability of the Patients to Protect their Rights

41. “If a patient has the faculties to preserve their interests as opposed to a patient that

is incapable of articulating and protecting their interests, then the appointment of an ombudsman

would be extraneous.” In re Alternate Family Care, 377 B.R. 754, 760 (Bankr. S.D. Fla. 2007).

42. Here, the majority of Springfield’s patients are adults who are able to advocate for

their own interests.  Halstead PCO Dec. ¶ 25.  Those patients served by Springfield who are minors

or adults unable to advocate for themselves are typically accompanied by a family member or

another adult.  Halstead PCO Dec. ¶ 25.  Accordingly, the vast majority of Springfield’s patients

are able to preserve their interests or have an advocate on hand who can do so.  Halstead PCO Dec.

¶ 25.
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43. Springfield acknowledges that there are instances in which a patient is unable to

advocate effectively for themselves due to medical issues or because of mental health issues.

Springfield believes that it has systems in place to protect patients in such situations, including

staff training and the institutional quality improvement plan (as described below).  Nonetheless,

this factor may weigh in favor of the appointment of a PCO.

E. The Level of Dependency of the Patients on the Facility

44. In Alternate Family Care, the “patients” were children in group homes or with

foster families. In re Alternate Family Care, 377 B.R. 754, 756 (Bankr. S.D. Fla. 2007).  The

court concluded that “[t]here is no doubt that all of the children under AFC's care or supervision

are highly dependent [sic] on AFC for their safety and well being.” Id. at 760.  The debtor was

effectively acting as the children’s “alternate family.”  While the court ultimately found that a PCO

was not necessary, it found that this factor militated towards the appointment of a PCO. Id.

45. Here, the situation is very different.  The vast majority of patient visits to

Springfield are on an outpatient basis, and inpatient visits rarely last longer than 96 hours.  Halstead

PCO Dec. ¶ 24.    In fact, Medicare Part A pays for inpatient services at a critical access hospital,

such as Springfield, “only if a physician certifies that the individual may reasonably be expected

to be discharged or transferred to a hospital within 96 hours after admission[.]”  42 C.F.R. §

424.15(a).

46. Moreover, patients in Springfield’s Service Area always have the option of

travelling to other hospitals to receive care, even though doing so would potentially lengthen travel

time for hospital services.  Accordingly, patients at Springfield are not dependent on Springfield

in the way the children in Alternate Family Care were dependent on the debtor and this factor

weigh against the appointment of a PCO.
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F. The Likelihood of Tension Between the Interests of the Patients and the Debtor

47. In order to successfully emerge from bankruptcy, Springfield must continue to

attract patients and conduct business.  Keeping patients safe and maintaining a high level of patient

care is critical to attaining this goal.  The interests of Springfield and its patients with respect to

the level of patient care are aligned.

48. As the court noted in Alternate Family Care,

[t]he reduction of patient care would not help AFC’s reorganization. This is because
a decline in patient care, whether real or perceived, would severely impact AFC's
ability to receive placements from referring agencies. These referrals constitute the
bulk of the placements AFC receives and make up a large part of its revenue.
Further, the largest cost currently facing AFC is the cost of rebuilding the damaged
facility, making reductions to patient care absent shuttering the business would not
materially affect the solvency of the company. The Court is convinced that there is
a low likelihood that patient care will be sacrificed or compromised in order to
effectuate the reorganization of AFC.

In re Alternate Family Care, 377 B.R. 754, 760 (Bankr. S.D. Fla. 2007).

49. For the same reasons, there is a low likelihood that patient care would be sacrificed

or compromised in order to effectuate the reorganization of Springfield (which is primarily a debt

reorganization).  This factor weighs against the appointment of a PCO.

G. The Potential Injury to the Patients if the Debtor Drastically Reduced its Level of
Patient Care

50. Because Springfield provides essential medical services to the public, lowering the

level of patient care would harm patients.  If Springfield did not have the safeguards and external

oversight in place that it does, this factor would weigh in favor of the appointment of a PCO.

H. The Presence and Sufficiency of Internal Safeguards to Ensure Appropriate Level of
Care

51. Springfield has extensive internal safeguards in place to ensure a high level of

patient care.  Halstead PCO Dec. ¶ 26.  Some of these safeguards are required by the state and
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federal oversight agencies; others are undertaken voluntarily by Springfield as part of its

commitment to patient care.  Halstead PCO Dec. ¶ 26.

52. Springfield has a robust system to handle concerns or complaints raised by patients.

Halstead PCO Dec. ¶ 27.    Any such complaint is reviewed by the Quality Department, triaged,

and assigned to the appropriate department for resolution.  Halstead PCO Dec. ¶  27.   All

complaints are tracked and trended and a complaint log is maintained.  Halstead PCO Dec. ¶ 27.

As set forth above, Springfield received only 85 complaints in 2018 out of almost 75,000 patient

visits one million procedures performed.  Halstead PCO Dec. ¶ 27.

53. Springfield maintains an SEM system, which tracks issues identified by staff.

Halstead PCO Dec. ¶ 28.  This system provides a safe place for staff to raise issues.  Halstead PCO

Dec. ¶ 28.  Springfield encourages all personnel to use the system to help promote a culture of

safety.  Halstead PCO Dec. ¶ 28.  Every event recorded in the SEM system is reviewed by

management, including the CEO.  Halstead PCO Dec. ¶ 28.

54. The  Quality  Assurance  & Performance  Improvement  Plan  provides  a  systematic

approach to improving the quality of patient care at Springfield.  Halstead PCO Dec. ¶ 29.  It tracks

data and develops plans for improvement for every department.  Halstead PCO Dec. ¶ 29.  It is

created by the Quality Steering Committee, an 18-person cross-disciplinary group that ranges from

staff to the CEO.  Halstead PCO Dec. ¶ 29.  After creation, it is approved by the Springfield Board

of Directors.  Halstead PCO Dec. ¶ 29.  The Plan is reviewed and updated regularly.  Halstead

PCO Dec. ¶ 29.  All departments at Springfield are required to participate in the Plan.  Halstead

PCO Dec. ¶ 29.

55. Finally, Springfield encourages and reimburses continued education taken by staff

to ensure that procedures and knowledge remain relevant and up to date.  Halstead PCO Dec. ¶ 30.
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56. As in In re Valley Health Systems, Springfield’s “existing procedures and

safeguards are comprehensive and redundant, and weigh heavily against the appointment of an

ombudsman.”  381 B.R. 756, 763 (Bankr. C.D. Cal. 2008).

I. The Impact of the Cost of an Ombudsman on the Likelihood of a Successful
Reorganization

57. Any PCO appointed by this Court may be paid reasonable compensation for their

services.  11 U.S.C. § 330(a)(1).  Such compensation is likely an administrative expense under §

503(b)(2) entitled to second priority under § 507(a)(2).  11 U.S.C. §§ 503(b)(2) & 507(a)(2).  This

expense could have a substantial effect on the estate.  At a minimum, any PCO would have to

interview patients and physicians at Springfield and report to this Court every 60 days for the

duration of the PCO’s appointment.

58. Undersigned counsel has conferred with two individuals who have served as PCOs

in cases around the country of varying size and complexity, including rural hospitals.  Based on

those conversations, Springfield anticipates that the cost of a PCO could range from $12,000

(assuming travel time is not compensated) to $40,000 per month for this Debtor (and not including

SMCS) for the duration of this case, depending on the rates of professionals retained, the number

of visits the professional believes are required, and other factors.3  These expenses could mount

into the hundreds of thousands of dollars over the life of this case.  They could impact the approval

of a plan.

59. “Given the level of internal controls and oversight by federal, state, local, and

professional organizations, the services of a patient care ombudsman would be redundant.

Appointment of an ombudsman at this time would largely duplicate the efforts of [the hospital and

3 The Debtor understands that these two professionals would require at least an initial site visit.  The Debtor
also understands that one of these professionals would require monthly site visits by two non-attorney professionals
with hourly rates significantly higher than the proposed attorneys for the Debtor.
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the supervising entities], at the expense of the District and its creditors, and would merely add

another layer of bureaucracy to an already heavily regulated and supervised entity.” In re Valley

Health Sys., 381 B.R. 756, 764–65 (Bankr. C.D. Cal. 2008) (quotation marks omitted).

60. This factor weighs against the appointment of a PCO.

J. Summary

61. The  totality  of  the  circumstances  indicates  that  no  PCO  is  necessary  to  provide

oversight for patient care.  The bottom line is this: Springfield has always aimed to provide a high

level of patient care and has no intention of changing course.  Indeed, given its goal of emerging

from bankruptcy as a going concern and continuing to provide services to its Service Area,

Springfield has every incentive to ensure a high level of quality patient care throughout this

bankruptcy.

62. The nine-factor test adopted by the courts supports this position.  Of the nine

factors, seven factors (the cause of bankruptcy, existing external oversight, Springfield’s history

of quality patient care, the level of patients’ dependency, any tension between Springfield’s

interests and patient interests, Springfield’s internal safeguards, and the cost of a PCO) all weigh

against  the  appointment  of  a  PCO.   Only  two  factors  –  the  inability  of  a  small  subset  of

Springfield’s patients to advocate for themselves and the potential injury to patients if Springfield

drastically reduced its level of patient care – might weigh in favor of the appointment of a PCO to

some extent.  However, given the processes already in place to protect patients, the appointment

of a PCO would simply be an extra and redundant layer of administrative oversight and expense

that would not help the patients and would harm creditors of the estate.  This additional expense

could also harm patients to the extent that it imperils the Debtor’s reorganization.
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63. It may be that new information emerges over the course of this case that gives rise

to concern about the level of patient care at Springfield.  If no PCO is appointed at this time, such

new information may prompt the U.S. Trustee or another interested party to ask this Court to revisit

the issue.  Springfield will not oppose the holding of any hearing on this issue on an emergency

basis, but the Debtor does reserve the right to oppose the appointment of a PCO at a later time.

64. Given the detailed declaration provided by Mr. Halstead and Springfield’s

representation that it will consent to rapid consideration of the appointment of a PCO in the future,

Springfield submits that no PCO is required at this time, under the circumstances of this case, and

requests that this Court make a finding to that effect.  Similar relief has been granted in other cases,

including in northern New England. E.g., In re Penobscot Valley Hospital, Case No. 19-10034,

Docket Entry 107 (Bankr. D. Me. Feb. 28).

Consultation Pursuant to Vt. LBR 9013-1(b)

65. Prior to filing this Motion, the Debtor provided a copy of this motion to counsel for

the United States Trustee, the Centers for Medicare and Medicaid Services (“CMS”), the Vermont

Attorney General, and Berkshire Bank (“Berkshire”).  The Debtor understands that the UST does

not consent to this Motion.  The Debtor is not aware of any objection from CMS or the Vermont

Attorney General (on behalf of any state agency).  The Debtor understands that Berkshire consents.

Service and Notice

66. Notice of this Motion and all related papers were served on the following parties

on the date and manner set forth in the certificate of service related to this Motion: (a) the United

States Trustee; (b) the Vermont Department of Health, Department of Mental Health, and Agency

of Human Services c/o the Vermont Attorney General (Elizabeth Hannon); (d) counsel for Centers

for Medicare and Medicaid Services; (e) the 20 largest unsecured creditors of the Debtor; and (e)
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all parties who have requested notice through the Court’s Electronic Case Filing system. See Fed.

R. Bankr. P. 2007.2(e).

Conclusion

Springfield requests that the Court enter an order in the form of the proposed order filed

with this Motion:

A. Finding that service of this Motion and all related documents is adequate under the

circumstances of this matter;

B. Finding that the appointment of a patient care ombudsman is not necessary under

the specific circumstances of this case; and

C. Granting such additional relief as the Court deems proper.

Date: July 16, 2019 /s/ Andrew C. Helman
Andrew C. Helman
Kelly W. McDonald (admitted pro hac vice)
Sage Friedman (admitted pro hac vice)
MURRAY, PLUMB & MURRAY
75 Pearl Street, P.O. Box 9785
Portland, Maine  04104-5085
(207) 773-5651

Proposed Attorneys For Springfield Hospital, Inc.
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