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MEMORANDUM 

 

From: Catherine Gjessing, General Counsel  

To: Vermont Endangered Species Committee 

Date: January 11, 2021 

Re: The Brandon-Leicester-Salisbury-Goshen-Pittsford Insect Control District and 

state listed Threatened and Endangered Bats.  

 

1) What is the extent of the Endangered Species Committee’s (ESC) advisory responsibilities? 

 The role of the ESC is solely advisory. The statutory provisions related to the ESC are set 

forth in 10 V.S.A. Chapter 123. Specifically, the Secretary may promulgate rules regarding the 

protection of threatened and endangered species and critical habitat, including listing and 

recovery plans, and may issue permits with the advice of the ESC. See 10 V.S.A. § 5403 (c), § 

5404 (b), § 5405, § 5407 and § 5408 (a) and (b). A compilation of the relevant statutory 

provisions is attached. In addition, the statutory provision that creates the ESC includes this 

language: “The Endangered Species Committee shall advise the Secretary on all matters relating 

to endangered and threatened species, including whether to alter the lists of endangered and 

threatened species, how to protect those species, and whether and where to designate critical 

habitat.” 10 V.S.A. § 5404 (b).  

 The authority to administer Chapter 123 and to make final decisions related to listing and 

permitting lies with the Secretary. However, the Secretary must seek the advice of the ESC prior 

to making those decisions. Here, the Agency has not requested or initiated a request to the ESC 

regarding whether a permit must be required under Vermont endangered species law, for 

pesticide spraying by the Brandon-Leicester-Salisbury-Goshen-Pittsford Insect Control District 

(the District). This request was initiated by the Vermont Law School (VLS) on behalf of Toxics 

Action and others. VLS has already initiated and settled the permit appeal of a National Pollution 

Discharge Elimination System permit issued by the Department of Environmental Conservation. 

Here, VLS is apparently using the ESC to create an appeal route in order to legally challenge or 

otherwise alter the District mosquito control program.  

 It is clear from the statutory provisions that the Secretary must seek the advice of the ESC 

prior to rulemaking or issuing a permit. The language of Section 10 V.S.A. § 5404 (b) is broad 

and states that the ESC “shall advise the Secretary on all matters relating to endangered and 

threatened species….” There is no language in the statute that prohibits the ESC from taking up a 

request from a third party. As a legal matter, the ESC could choose to advise the Secretary 

regarding this matter. In addition, there is no requirement that the ESC advice be consistent with 

the scientific advice and/or professional judgement of agency staff. Nor is there any requirement 

that the Secretary follow the advice of the ESC in issuing permits or promulgating rules.  

 

2)  Whether or not an incidental taking permit—protecting threatened and endangered bats—

is required by Vermont law for the mosquito control implemented by the District? What 

level of risk of injury or information mandates the issuance of a permit? 
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 Title 10 V.S.A. § 5403 (a) prohibits taking a threatened and endangered species without 

authorization. Taking is defined in § 5401(18) as follows:  
 

(A) With respect to wildlife designated a threatened or endangered species, means: 

(i) pursuing, shooting, hunting, killing, capturing, trapping, harming, snaring, or netting 

wildlife; 

(ii) an act that creates a risk of injury to wildlife, whether or not the injury occurs, 

including harassing, wounding, or placing, setting, drawing, or using any net or other 

device used to take animals; or 

(iii) attempting to engage in or assisting another to engage in an act set forth under 

subdivision (i) or (ii) of this subdivision (18)(A). 

 

The Secretary may issue a permit for incidental taking due to an otherwise lawful activity 

in accordance with § 5408(b).  

 

 During the course of discussions, members of the ESC have asked whether Vermont 

should adopt the “precautionary principle” and apply it to making decisions relating to 

threatened and endangered species, and permitting in particular. The precautionary principle is a 

concept that favors proceeding with protections in the face of uncertainty and “giving the species 

the benefit of the doubt” when there is a paucity of scientific evidence or certainty regarding 

potential impacts to a species. The precautionary principle is not an established permitting 

standard for the federal Endangered Species Act (ESA) or state Endangered Species laws. The 

principle is also not a scientific methodology. There are some federal or state court cases which 

mention the “precautionary principle” or “giving the species the benefit of the doubt,” but there 

are few cases if any, that establish the principle as the basis or methodology for permitting or, 

taking action related to endangered species under the ESA, the National Environmental Policy 

Act, or administrative procedures.  

 

 As referenced in Professor Parenteau’s letter to the Agency, TVA v. Hill played a crucial 

role in explaining the purpose of the Federal Endangered Species Act. The Court held that 

Congress’s intent behind the ESA was to prevent the degradation of endangered species, no 

matter the cost. Tennessee Valley Auth. v. Hill, 437 U.S. 153, 98 S. Ct. 2279, 57 L. Ed. 2d 117 

(1978). TVA involved the completion of a dam that would impact the snail darter. While 

advocates have argued that the precautionary principle aligns with this reasoning, TVA involved 

the certain elimination of a T&E critical habitat, as well as the eradication of the local population 

of a species. There was little if any scientific uncertainty regarding the impact of the completion 

of the dam on the species. In all of the cases reviewed by Department legal staff, that required 

action to protect a threatened and endangered species, there was strong evidence of actual or 

extremely likely injury or death to the threatened and endangered species or the destruction and 

elimination of critical habitat.  

 

 It has also been suggested that the application of the precautionary principle and the 

issuance of a permit is appropriate here, because there are reasonable mitigation strategies and 

alternatives. Some have opined that this is not like requiring permits for people who drive 

automobiles, have cats, or wish to replace a roof - - activities which present a known and 

quantifiable risk of injury to threatened and endangered species. And it is not clear that there are 
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no alternatives for some of these activities.  Requiring permits for windows, cats, cars, roofs or 

other activities that could possibly take a listed species would quickly subsume the resources of 

the Agency, likely to the detriment of the protection of all threatened and endangered species. 

While the District program may only require the issuance of one permit every five years, 

requiring a permit here does raise the issue of whether permits must be issued for the same 

pesticide use for individuals who purchase backyard foggers at Walmart. Protecting endangered 

species requires the application of great (pre)cautions, but also the ability to determine when the 

possibility of take transitions from theoretically possible to the reasonably likely. 

 

 Vermont’s statutes like those of any other state, can be more stringent than the federal 

law but that is not for the ESC to decide. The role of the ESC is to advise the Secretary on listing 

and permitting – in other words to make recommendations. The authority to decide this kind of 

policy lies with the legislature and the Secretary as the administrator of the statute. The Vermont 

definition of take is more stringent than the federal definition, but this does not mean that the 

Agency is required to adopt the precautionary principle. We could find no clear examples of the 

use of the precautionary principle in state permitting. Currently, it appears that the accepted 

methodology of federal and state agencies is the best professional judgment method. This 

method “allow[s] experts to weigh available evidence and use their professional experience to 

decide how to best balance the portfolio of error possibilities for a particular species protection 

decision.” J.B. Ruhl The Battle Over Endangered Species Act Methodology, 34 Envtl. L. 555 

(2004).  

 

 Here, unlike the federal ESA, actual prospective injury or death is not required but, it is 

the Agency’s position is that there must be a reasonable likelihood (risk) of adverse impact such 

as injury or harm to the species. This could be scientifically reliable information indicating a 

quantifiable impact on individual members or populations of species; but the reality is that most 

activities and their potential impacts are much harder to isolate and quantify. We should be able 

to answer the following questions to the best of our ability: 

 

 Will an endangered species be adversely impacted by the activity? 

 How many individual members of the species could be impacted? 

 What is the nature and extent of the adverse impact? 

 Will the activity “jeopardize the threatened or endangered species, critical habitat, or the 

outcomes of conservation or recovery programs?  

 Will the activity “impair the conservation or recovery of any endangered species or threatened 

species?”  

 

We start our assessments acutely aware of the importance of precaution and then attempt to 

determine if there is a reasonable likelihood of a taking. This should be decided based on 

professional judgement and the best available data, science and species and habitat management 

knowledge. While the Agency would not necessarily insist on laboratory studies, relevant or on-

site field studies are more convincing and credible than laboratory studies and provide more 

information about the potential impact of an activity. 

 

 The past practice of the Agency is to require permits when the available scientific 

evidence demonstrates that a take that results in harm to the species is reasonably likely to occur. 
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For example, the Agency requires a permit for taking bats for wind projects. These permits were 

required prior to any experience with industrial wind in Vermont, because of the demonstrated 

risk of takings from wind projects based on observations of dead bats at similar high elevation 

forested sites in the Northeast, as well as peer reviewed studies. We also require permits for 

taking listed birds at wind facilities on occasion; based on whether listed species are likely to 

occur at the site. Here again, the nature of the studies and quality of available information is 

relevant to making these decisions.  

 

 In this matter, VLS has offered a report that cites laboratory studies. The EPA pesticide 

assessment is another source of information: https://www.epa.gov/endangered-

species/biological-evaluation-chapters-malathion-esa-assessment#exec-summary There is no 

evidence or data that demonstrates what impact the pesticide use at issue, has or will have on 

bats in the area where spraying occurs in Vermont, or anywhere else. While the report concludes 

that there is a potential risk, the risk is not quantified and there is no information about the 

number of bats that may be affected or the extent or nature of the impacts. In other words, the 

risk is speculative and largely unknown. For these reasons, the Department does not recommend 

requiring a permit under these circumstances.  

 

 

  

https://www.epa.gov/endangered-species/biological-evaluation-chapters-malathion-esa-assessment#exec-summary
https://www.epa.gov/endangered-species/biological-evaluation-chapters-malathion-esa-assessment#exec-summary
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Relevant Statutory Provisions, compiled 

§ 5403. Protection of endangered and threatened species 

(c) The Secretary may, with advice of the Endangered Species Committee and after the 

consultation required under subsection 5408(e) of this section, adopt rules for the protection, 

conservation, or recovery of endangered and threatened species. The rules may establish 

application requirements for an individual permit or general permits issued under this section, 

including requirements that differ from the requirements of subsection 5408(h) of this title. 

 

§ 5404. Endangered Species Committee  

(a) A committee on endangered species is created to be known as the Endangered Species 

Committee and shall consist of nine members, including the Secretary of Agriculture, Food and 

Markets, the Commissioner of Fish and Wildlife, the Commissioner of Forests, Parks and 

Recreation, and six members appointed by the Governor from the public at large. Of the six 

public members, two shall be actively engaged in agricultural or silvicultural activities, two shall 

be knowledgeable concerning flora, and two shall be knowledgeable concerning fauna. Members 

appointed by the Governor shall be entitled to reimbursement for expenses incurred in the 

attendance of meetings, as approved by the Chair. The Chair of the Committee shall be elected 

from among and by the members each year. Members who are not employees of the State shall 

serve terms of three years, except that the Governor may make appointments for a lesser term in 

order to prevent more than two terms from expiring in any year.  

(b) The Endangered Species Committee shall advise the Secretary on all matters relating to 

endangered and threatened species, including whether to alter the lists of endangered and 

threatened species, how to protect those species, and whether and where to designate critical 

habitat. 

 

§ 5405. Conservation programs 

The Secretary, with the advice of the Endangered Species Committee, may establish 

conservation programs and establish recovery plans for the conservation or recovery of 

threatened or endangered species of wildlife or plants or for the conservation or recovery of 

critical habitat. The programs may include the purchase of land or aquatic habitat and the 

formation of contracts for the purpose of management of wildlife or wild plant refuge areas or 

for other purposes.  

 

§ 5407. Authority to seize threatened or endangered species 

In addition to other methods of enforcement authorized by law, the Secretary may direct under 

this section that wildlife or wild plants that were seized because of violation of this chapter be 

rehabilitated, released, replanted, or transferred to a zoological, botanical, educational, or 

scientific institution, and that the costs of the transfer and staff time related to a violation may be 

charged to the violator. The Secretary, with the advice of the Endangered Species Committee, 

may adopt rules for the implementation of this section.  

 

§ 5408. Authorized takings; incidental takings; destruction of critical habitat 

(a) Authorized taking. Notwithstanding any provision of this chapter, after obtaining the advice 

of the Endangered Species Committee, the Secretary may permit, under such terms and 

conditions as the Secretary may require as necessary to carry out the purposes of this chapter, the 



 

6 
 

taking of a threatened or endangered species, the destruction of or adverse impact on critical 

habitat, or any act otherwise prohibited by this chapter if done for any of the following purposes: 

(1) scientific purposes; 

(2) to enhance the propagation or survival of a threatened or endangered species; 

(3) zoological exhibition; 

(4) educational purposes; 

(5) noncommercial cultural or ceremonial purposes; or 

(6) special purposes consistent with the purposes of the federal Endangered Species Act. 

(b) Incidental taking. After obtaining the advice of the Endangered Species Committee, the 

Secretary may permit, under such terms and conditions as necessary to carry out the purposes of 

this chapter, the incidental taking of a threatened or endangered species or the destruction of or 

adverse impact on critical habitat if: 

(1) the taking is necessary to conduct an otherwise lawful activity; 

(2) the taking is attendant or secondary to, and not the purpose of, the lawful activity; 

(3) the impact of the permitted incidental take is minimized; and 

(4) the incidental taking will not impair the conservation or recovery of any endangered species 

or threatened species. 

 


