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VERMONT SUPERIOR COURT CRIMINAL DIVISION
Windsor Unit
82 Railroad Row
White River Junction, VT 05001
802-295-8865
www.vermontjudiciary.org

Case No. 263-3-18 Wrcr

State vs. Sanville, Frank William

DECISION ON MOTION
REGARDING

DEFENDANT’S MOTION FOR RELEASE ON HIS OWN RECOGNIZANCE 
OR TO SET AFFORDABLE BAIL

Common issues pertaining to the Vermont Department of Corrections’ response to the COVID-
19 pandemic are raised in numerous pending matters in the Bennington, Orange, Windham and 
Windsor County Criminal Divisions. On three days in late April 2020, the court held a hearing in 
this matter to take testimony and other evidence on the current conditions in Vermont’s 
correctional facilities. In this decision, the court describes the procedural history of this 
proceeding and summarizes the witnesses and documentary evidence presented; issues factual 
findings regarding COVID-19 and conditions and medical care in Vermont’s correctional 
facilities; discusses the Vermont bail statutes and assesses the relevance of correctional facility 
conditions to bail determinations; addresses Defendant’s constitutional concerns with respect to 
the conditions of confinement in the correctional facilities; and rules on the motion by Defendant 
Frank Sanville seeking pretrial release on conditions pursuant to an exercise of this court’s 
discretion under 13 V.S.A. § 7553. Defendant’s motion is DENIED.

Relevant Procedural History

On March 12, 2018, the Windsor County State’s Attorney’s Office charged Defendant with five 
offenses including First Degree Murder in violation of 13 V.S.A. § 2301. The State alleged that

Frank William Sanville, in the County of Windsor at Royalton or about March 4, 
2018, committed first degree murder by willfully, deliberately and with 
premeditation unlawfully killing Wanda Sanville by shooting her with a rifle, in 
violation of 13 V.S.A. § 2301 and common law.

In support of the charges the State filed affidavits of Vermont State Police Detective Sergeants 
Robert McKenna and Angela Baker.

Defendant was arraigned on March 16, 2018, and held without bail pursuant to 13 V.S.A. § 
7553. Defendant did not request a weight of the evidence hearing at his initial appearance and 
arraignment.
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On February 10, 2020, this matter was set for jury draw on May 14, 2020, and jury trial on May 
15 through May 21, 2020. The jury draw and trial have been  postponed. A.O. 49, ¶ 3 (as 
amended through April 30, 2020) (“Effective March 17 … all nonemergency Superior Court 
hearings, whether evidentiary or nonevidentiary, will be postponed. This includes jury draws, 
jury trials, and hearings that have already been scheduled.”) No new trial dates have been set.

On March 25, 2020, Defendant filed a motion seeking release on his own recognizance or 
affordable bail citing the COVID-19 pandemic. In support of the motion, Defendant submitted a 
March 15, 2020, affidavit of Dr. Jaimie Meyer and a “form motion that has been circulated 
throughout the State….” Motion at 1. The State filed an opposition to the motion that same day. 
The State noted that 

At arraignment, Defendant did not contest that evidence of guilt was great. He 
knew he would be returning to prison on a furlough violation … Based upon 
Defendant’s concession, the Court held Defendant without bail pursuant to 13 
V.S.A. § 7553.

Defendant’s current motion does not contest that evidence of guilt is great. 
Rather, it appeals to the Court’s discretion to override the presumption of pretrial 
detention. See generally, State v. Blackmer, 160 Vt. 451 (1993)…. This exercise 
of discretion is guided by the factors listed in 13 V.S.A. § 7554. Id.

Defendant has not demonstrated how the Court, after weighing the 7554 factors, 
could find that both public safety and Defendant’s appearance could be ensured 
by imposition of conditions of release and bail.

State’s Opposition at ¶¶ 4-6. On April 1, 2020, Defendant filed a further affidavit of Dr. Meyer.

On April 13, 2020, this court issued an Entry Order in this matter providing that

Defendant Frank Sanville is held without bail pursuant to 13 V.S.A. § 7553. 
Defendant has filed a motion “to release him on his own recognizances or to set 
an affordable bail ... in light of the recent Covid-19 pandemic.” Motion at 1. 

The matter will be set for a bail hearing on Defendant’s motion. The hearing will 
be held in the Windham Criminal Division.

April 13, 2020, Entry Order. On April 15, 2020, this court held a joint status conference in a 
number of pending matters in the Bennington, Windham and Windsor Criminal Divisions that 
raised common issues of the COVID-19 pandemic and the Department of Corrections’ response. 
The court scheduled this matter for a hearing on Defendant’s motion and set a schedule for the 
parties to exchange witness lists and proposed exhibits. A scheduling order was issued providing 
that
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An evidentiary hearing will be held in the Windham Criminal Division in the 
matter of State v. Frank Sanville, No. 263-3-18 Wmcr, on April 21, 2020, at 9:30 
a.m. At the hearing the State and Defendant may each be represented by up to 
three counsel. Counsel shall file notices of appearance or limited appearance at 
the earliest opportunity. Only one attorney for each party may conduct direct and 
re-direct or cross-examination of each witness. The court will hear argument from 
more than one attorney should either party wish to do so. 

The parties shall exchange witness lists by 4:30 p.m. on April 17, 2020. Proposed 
exhibits shall be pre-marked and filed with the court by 9 a.m. on April 20, 2020. 
Objections to any exhibits or any portion of an exhibit shall be filed with the court 
by 3 p.m. on April 20, 2020. 
…
Any objection to the scheduling order must be filed with this court by noon on 
April 17, 2020.

April 15, 2020, Entry Order.1 On April 17, 2020, the court issued a further entry order regarding 
the hearing:

Only persons permitted to enter the courthouse pursuant to A.O. 49, ¶ 7.a., will be 
admitted to the courtroom. Any person who appears in-person for the hearing in 
this matter shall (1) wear a mask at all times in the courtroom and (2) maintain 
social distancing in the courtroom. Counsel are directed to provide the court with 
the names of all persons expected to attend in person by noon on April 20, 2020.

Witnesses appearing remotely shall appear using Webex at the time required to 
remote in. …

The court will arrange for any witness appearing in person to testify in a manner 
that is visible and audible through Webex. Again, any such in-person witness 
shall be wearing a mask and shall observe social distancing.

The hearing is being held in the video-equipped courtroom in Brattleboro. 
Defendant will be present by video-link from [Southern State Correctional 
Facility].

April 17, 2020, Entry Order. On April 20, 2020, each party informed the court that they needed 
approximately half a day to present testimony in this matter.

The hearing was held on April 21, 22, and 27, 2020.2 The State was represented by Windham 
County State’s Attorney Tracy Shriver, Windham-Windsor Deputy State’s Attorney David 

1 The court set a deadline for filing objections to the scheduling order. The State objected. Defendant did 
not.
2 Defendant waived his right to be present during the hearing for the witness testimony regarding COVID-
19 and the Department’s response. Defendant was, thus, present for testimony from witnesses addressing 
his particular circumstances – Todd Hosmer, William Soule and Will Hunter.
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Gartenstein and Windsor Deputy State’s Attorney (Specially Assigned) David Cahill. Defendant 
was represented by Attorneys Robert Sussman, Emily Tredeau and Annemarie Mannhardt.3 Each 
party presented witness testimony and exhibits.

Defendant’s witnesses were:

 Dr. Jaimie Meyer, M.D., M.S., is an Assistant Professor, Infectious Diseases (AIDS 
Program) at the Yale School of Medicine and a Clinical Assistant Professor in the 
Division of Primary Care/Health Systems in Nursing at Yale School of Nursing. Dr. 
Meyer graduated from medical school with an M.D. from the University of Connecticut 
and has a Master of Science degree in biostatistics and epidemiology from Yale School of 
Public Health. From 2009 to 2015, Dr. Meyer was an Infectious Diseases Clinician at the 
York Women’s Correctional Institution in Niantic, Connecticut. Among Dr. Meyer’s 
publications is Meyer J, Franco-Paredes C, Parmar P, Yasin F, Gartland M. COVID-19 
and the Coming Epidemic in U.S. Immigration Detention Centers. Lancet Infect Dis 
2020.4 Dr. Meyer participates – as part of the infectious disease faculty – in case reviews 
for patient with COVID-19 at the Yale New Haven Hospital. As of April 21, 2020, there 
were over 440 patients with a COVID-19 diagnosis at that hospital. Dr. Meyer has 
previously consulted with the Vermont Department of Corrections – she reviewed the 
Department’s policy on medication-assisted treatment (MAT) for persons with opioid use 
disorder.

 Dr. Dolores Burroughs-Biron, M.D., R.N., is family medicine physician and a registered 
nurse with a Master’s degree in nursing and specialty in gerontology. Dr. Burroughs-
Biron graduated from medical school with an M.D. from the University of Massachusetts 
and obtained her B.S. in Nursing from Fitchburg State College.  Dr. Burroughs-Biron has 
been involved in correctional health care for over forty years, initially as a nurse 
practitioner. From 2003 to 2007, she was a statewide medical director for the University 
of Massachusetts correctional care system. From 2007 to 2010, she was the medical 
director for the Vermont Department of Corrections. From 2010 to 2011, Dr. Burroughs-
Biron worked as a correctional health care provider at NSCF. From 2012 to 2015, Dr. 
Burroughs-Biron was again the medical director for the Department of Corrections.5

 Russ Hanvey is an inmate. He is presently incarcerated at NECC. He was previously 
incarcerated at NWSCF.

 Zachariah Parker is an inmate. He is presently incarcerated at NECC. He was previously 
incarcerated at NWSCF.

3 Attorney Sussman appeared by Webex for all three days of the hearing. Deputy State’s Attorney Cahill 
appeared by Webex on April 27th. 
4 https://www.thelancet.com/pdfs/journals/laninf/PIIS1473-3099(20)30295-4.pdf
5 Defendant sought to introduce evidence regarding care provided by Department contractors between 
2007 and 2015. Defendant’s proffer was that on at least ten occasions between 2007 and 2015, Dr. 
Burroughs-Biron intervened to ensure care was provided by the Department’s contractor. This is not 
relevant evidence.
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 Kyle Warner is an inmate. He is presently incarcerated at MVRCF.

 Benjamin Bruno is an inmate. He is presently incarcerated at NSCF.

 Jacob Rillo is an inmate. He is presently incarcerated at SSCF.

 Will Hunter owns rental properties in various locations including Mount Holly, 
Brattleboro and Springfield.

Defendant’s Exhibit N (Dr. Meyer’s CV) and Exhibit M (Dr. Burroughs-Biron’s CV) were 
admitted.

The State’s witnesses were:

 Dr. Steven Fisher, M.D., is the Vermont State Regional Medical Director for Centurion – 
the Department’s contracted healthcare provider. Dr. Fisher received his M.D. from the 
University of Vermont College of Medicine. As the medical director for Centurion, Dr. 
Fisher oversees all of the providers at the facilities in Vermont – this includes, medical, 
the MAT program, dental, and mental health. Dr. Fisher actively sees patients. He also 
helps with policies and procedures, reviews cases, answers questions regarding case 
management in more complex cases and participates in quality reviews. Dr. Fisher is the 
medical contact for the Department’s Chief of Nursing.

 Joshua Rutherford has worked for the Department of Corrections for 19 years. He is 
assigned to the policy development unit. During his career he has worked in four of the 
Department’s facilities. He has conducted audits at Southern State Correctional Facility 
and at five other institutions. Mr. Rutherford is a certified Incident Command System 
(ICS)6 instructor. Mr. Rutherford is specially assigned to the Department’s ICS for 
COVID-19.

 Alan Cormier has worked for the Department for more than 25 years and is the Facilities 
Executive. As such, his duties include overseeing operation at all six facilities. He had 
previously been a Superintendent at the facility in St. Johnsbury for eight years. Mr. 

6 Mr. Rutherford described the Incident Command System (ICS) as a scalable all hazards response 
system. ICS originated with wildfire response in western states.

ICS is a “management system designed to enable effective, efficient incident 
management by integrating a combination of facilities, equipment, personnel, procedures, 
and communications operating within a common organizational structure.” Through the 
use of standardized positions (e.g., incident commander), common terminology (e.g., 
incident command post), and consistent management philosophies (e.g., unity of 
command), ICS seeks to facilitate the rapid integration of personnel from different 
agencies and entities into one organization to meet a common objective.

Clifford J. Villa, Law and Lawyers in the Incident Command System, 36 Seattle U. L. Rev. 1855, 1858 
(2013) (footnotes omitted). The federal government has recommended that agencies adopt the ICS. 
Intelligence Reform and Terrorism Prevention Act of 2004, Public Law 108-458 (December 17, 2004), § 
7301 – The incident command system.
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Cormier is designated as Incident Commander for the COVID-19 incident. As Incident 
Commander he oversees operations, logistics and planning.

 Jon Bouffard is the Fire Chief, Health Officer and Emergency Management Director for 
the Town of St. Johnsbury Fire Department.  He is also a USDHHS Healthcare 
Technician in which role he has been deployed to provide emergency disaster medical 
response on six occasions. Most recently he was deployed as a Rapid Response Team 
Paramedic to Travis Air Force Base in support of the COVID-19 Response. Mr. Bouffard 
toured the NECC on April 14, 2020.

 Todd Hosmer is the brother of Wanda Sanville – the alleged victim in this matter.

 William Soule is the District Manager of the Hartford Probation and Parole Office. Mr. 
Soule’s office has supervised Defendant on probation and furlough.

 Greg Hale has been the Superintendent at Northern State Correctional Facility for four 
months. He had previously spent eight years as Superintendent at NWSCF.  He has been 
with the Department for 32 years.

 Sue Ransom-Kelly has been the Superintendent at Marble Valley Regional Correctional 
Facility for more than a year. She has been with the Department for 33 years.

 Norah Quinn has been the Superintendent at the Northeast Correctional Complex for 14 
months.

 Michael Beyor has been the Acting Superintendent at Northwest State Correctional 
Facility since December 2019.

 Theresa Stone is the Superintendent at the Chittenden Regional Correctional Facility.

 Scott Martin was appointed as Acting Superintendent at Southern State Correctional 
Facility on April 27, 2020. He was previously an Assistant Superintendent at Northern 
State Correctional Facility. 

 
The following State exhibits were offered and admitted:

1. Portions of Defendant’s Furlough Conditions, dated 2/23/18;
2. Medical Isolation Spreadsheet;
3. Prison Population Count for 4/17/20; 
4. Inmate Testing information as of 4/17/20; 
5. Vermont Department of Corrections Facility Population Graph;
6. Vermont Department of Corrections- Excel File Spreadsheet-Release & 

Population – showing 3/16/20 to 4/17/20;
8. Vermont Department of Corrections COVID-19 Protocol- March 19, 2020;
9. Vermont Department of Corrections COVID-19 Protocol- March 24, 2020;
10. Vermont Department of Corrections COVID-19 Protocol- March 31, 2020;
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11. Vermont Department of Corrections COVID-19 Protocol – Addendum – 
Testing & MAT - March 31, 2020;

12. Vermont Department of Corrections COVID-19 Protocol- April 6, 2020; 
13. Vermont Department of Corrections COVID-19 Protocol- Cloth Face 

Covering – April 6, 2020;
14. Vermont Department of Corrections COVID-19 Protocol- Cloth Face 

Covering – Inmates – April 6, 2020;
15. Vermont Department of Corrections COVID-19 Protocol- Facility - April 6, 

2020;
16. Vermont Department of Corrections COVID-19 Facility Guidelines- April 13, 

2020; 
17. Vermont Department of Corrections COVID-19 Field Guidelines- April 13, 

2020; 
18. Vermont Department of Corrections COVID-19 Facility Guidelines- April 20, 

2020;
19. Vermont Department of Corrections COVID-19 Incident Command System 

Organizational Chart;
21. Document List;
22. Centers for Disease Control and Prevention (CDC) Interim Guidance on 

Management of Coronavirus Disease 2019 (COVID-19) in Correctional and 
Detention Facilities dated March 23, 2020;

28. Dr. Fisher’s CV; and,
30. Chief Bouffard’s CV. 

All witnesses except for Mr. Hosmer testified remotely using Webex.7

Findings of Fact

I. SARS-CoV-2 and COVID-9

Severe Acute Respiratory Syndrome Coronavirus 2 (SARS-CoV-2) is a novel coronavirus that 
causes a respiratory infection. The virus causes the disease COVID-19.8 The virus is primarily 
spread from person to person by droplets. The virus can survive on surfaces for a period of time 
and transmission and infection can occur from contaminated surfaces. Typical symptoms of 
COVID-19 are fever and respiratory symptoms such as a cough, shortness of breath or difficulty 
breathing. There are a wide range of other symptoms beyond the typical symptoms including 
loss of the sense of taste or smell, headaches, gastro-intestinal symptoms such as nausea, 
vomiting and diarrhea, and rashes. Infected persons may be asymptomatic.

Certain medical conditions predispose persons to have complicated or severe COVID-19. These 
include people with diabetes, high blood pressure, cardiovascular disease, chronic lung disease, 
chronic liver disease, chronic kidney disease, and morbid obesity. Older people are also at higher 
risk. Vulnerable persons may require hospitalization earlier.

7 The hearing was live streamed on the Vermont Courts YouTube channel.
8 https://www.who.int/emergencies/diseases/novel-coronavirus-2019/technical-guidance/naming-the-
coronavirus-disease-(covid-2019)-and-the-virus-that-causes-it
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There is no vaccine and there are no evidence-based treatments for COVID-19.9 Infection 
prevention is, thus, critical. The pillars of infection prevention are cleaning and disinfection, 
aggressive hand washing, and social distancing.

The CDC has established standards of care for COVID-19.10 For persons with a mild form of the 
disease, care is generally supportive – rest, hydration, treatment for any fever and monitoring.  
Persons with severe COVID-19 may require hospitalization. The World Health Organization 
(WHO) defines severe disease for which hospitalization is required as a respiratory rate of more 
than 30 breaths a minute or an oxygen level below 93% when breathing room air.11

Hospitalized COVID-19 patients receive treatments such as IV-fluids, IV-antibiotics and oxygen 
support. Supplemental oxygen may require intubation and use of a ventilator. These patients are 
monitored intensely – labs are done as often as twice a day and vital signs are checked every four 
hours. An aggressive approach is taken to treatment.

Rates of infection for diseases such as tuberculosis and measles are higher in jails and prisons 
because such facilities are inherently congregate settings. They are places where people are close 
together and opportunities for social distancing are more limited.12 Thus, inmates are more likely 
to be exposed to COVID-19 and more likely to be infected if exposed – both because of the 
nature of prisons and because of underlying health conditions. Additionally, infection prevention 
measures are more difficult in prisons.

On Friday March 13, 2020, Governor Scott declared a State of Emergency in Vermont in 
response to COVID-19. Executive Order 01-20.13 On March 24, 2020, Governor Scott issued 
Addendum 6 to Executive Order 01-20 – Stay Home/Stay Safe. The order provides that

All businesses, governmental entities and not-for-profit entities shall develop 
strategies, procedures and practices designed for strict adherence to CDC and 
[Vermont Department of Health (VDH)] guidance to ensure recommended social 
distancing, including, to the extent possible: 

1. maintaining a distance of 6 feet between persons; 
2. requiring employees to practice appropriate hygiene measures, including 

regular, thorough handwashing; 

9 Dr. Meyer testified that “every treatment that we're trying is experimental. There really are no evidence-
based treatments.” Dr. Meyer also noted the “very high mortality associated with [COVID-19].” The 
mortality rate was not quantified.
10 No party introduced these CDC guidelines into evidence.
11 No party introduced these WHO guidelines into evidence.
12 Dr. Meyer testified that it “would be great” if prison populations were reduced so everyone could be six 
feet apart.
13 The Executive Order and its Addenda were not offered or admitted as evidence in this proceeding. The 
court need not take judicial notice of the orders. These materials are akin to statutes, decisions and 
administrative regulations that are “viewed as matters which the judge is bound to know by virtue of his 
office.” V.R.E. 201 – Reporter’s Notes. Defendant cited to Addendum 9 to the Executive Order in his 
April 21, 2020, Memorandum.
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3. requiring employees who are sick remain home; and 
4. regularly cleaning and disinfecting frequently touched objects and 

surfaces.

Id. at ¶ 4 (emphasis supplied).

II. The Vermont Department of Corrections Response to COVID-19

The Department of Corrections operates a unified correctional system with facilities in six 
locations in the State. The facilities are the Chittenden Regional Correctional Facility (CRCF) in 
South Burlington, the Marble Valley Regional Correctional Facility (MVRCF) in Rutland, the 
Northeast Correctional Complex (NECC) consisting of the Northeast Regional Correctional 
Facility (NERCF) and the Caledonia Community Work Camp (CCWC) in St. Johnsbury, the 
Northern State Correctional Facility (NSCF) in Newport, the Northwest State Correctional 
Facility (NWSCF) in Swanton, and the Southern State Correctional Facility (SSCF) in 
Springfield. All facilities are either in full or modified lockdown.

The Department took its first steps to address the COVID-19 pandemic in February 2020. Verbal 
screening of all intakes started in late February based on guidance from VDH. Around March 
11th the Department halted all in-person visitation and cancelled all volunteer programs.14

The Department created an Incident Command System to respond to the pandemic. Mr. Cormier 
is the Incident Commander. There are four sections within the incident command – Operations, 
Finance/Administration, Logistics and Planning. State’s Exhibit 19. Within the Planning Section 
Jason Rutherford is assigned as a technical specialist and tasked with developing and drafting 
plans and protocols for responding to the pandemic.15 Drafting is an interactive process involving 
discussion with other personnel. Drafts are reviewed by, among others, the Director of Nursing 
who acts as liaison with the medical provider – Centurion – and the Department’s general 
counsel. Mr. Cormier ultimately reviews and approves drafts.

The Incident Command team has a daily conference call. The team participates in two further 
calls each day – one with the Commissioner and the second with all Superintendents and District 
Managers. The third call – at 3 p.m. each day – is intended to check in with and obtain updates 
from the facilities and identify any needs of any particular facility.16

Mr. Cormier receives reports regarding logistics three to four times per day. Presently logistics 
supply lines are solid. There is a sufficient supply of PPE at all facilities.17 As of April 22, 2020, 
the Department had over 7,000 N95 respirators on hand. Packages containing PPE, bleach and 
hand sanitizer are sent out to each facility each Monday. Each facility has approximately 20 

14 The Department is exploring options for delivering programming – whether it be Risk Reduction 
Programming or VTPSA – remotely, such as through the tablets that have been provided to the inmates.  
15 Mr. Rutherford was Chief of Security and Operations at SSCF during Hurricane Irene. He was involved 
with planning regarding continuity of operations.
16 Assistant Superintendents are frequently part of the 3 p.m. call as well.
17 The Department has a 15-day supply sufficient for a worst-case scenario – an outbreak at all six 
facilities. In calculating the adequacy of supplies the Department uses CDC burn rates.
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COVID-19 tests available. If more were needed the Department would coordinate with VDH. 
Thus, when the Department needed to obtain more than 300 tests for NWSCF they were able to 
obtain them relatively quickly. The Department only tests symptomatic inmates.18 According to 
Dr. Meyer, random testing is not beneficial because of the significant rate of false negative 
results – between 20% and 30%.

The Department has plans in place to ensure adequate staffing of facility including staff call-outs 
if necessary. The Department is satisfied that it can adequately staff facilities. There have been 
communications with the Vermont National Guard regarding worst-case scenarios.

Mr. Cormier receives daily briefings on the inmate population. These are conducted by the 
classification unit and break down the population by facility, gender and status. Since March 23, 
2020, there has been a steady reduction in the population – as of April 22, 2020, the headcount 
was 1384.19 The reduction also means that no more than the correct number of inmates are 
assigned to each cell. Indeed, at NWSCF, some two-person cells presently have a single inmate. 
The reduced population has enhanced the Department’s ability to maintain social distancing 
during mealtimes – when not in lockdown – and on the rec yard.

Additionally, Mr. Cormier is provided daily information about the COVID-19 status of inmates. 
As of April 22, 2020, there had been three positive tests at NWSCF since April 18, 2020. In 
conjunction with the Director of Nursing and Centurion, Mr. Cormier made the decision to 
transfer these inmates to isolation at NECC. The Department has established isolation spaces at 
each facility. The Department has determined that there is no number of positive tests that the 
Department could not handle through isolation.

The Department has identified inmates that are considered vulnerable pursuant to CDC 
guidelines - inmates 65 and older and those with various medical conditions such as high blood 
pressure, diabetes, heart disease and asthma. There are approximately 360 such inmates in the 
Department’s facilities in Vermont. This population is being reviewed by Department personnel 
to determine release eligibility, programmatic requirements and completion dates and potential 
release dates. 

Dr. Fisher, as state medical director for Centurion – the Department’s healthcare provider – 
keeps abreast of current VDH and CDC guidelines. He consults with the Department on a 
regularly scheduled daily basis and as needed. Dr. Fisher is briefed on the adequacy of the 
Department’s supplies.20 He directly supervises the personnel providing healthcare to the 
COVID-19 patients and is in the rotation to see patients himself.21 Dr. Fisher provides input to 
the Department on screening new intakes to facilities and determining whether quarantine or 
isolation is required.

a. Development of Protocols

18 This is consistent with CDC guidelines.
19 This is a reduction of almost 300 since March 13, 2020.
20 The Department has been working with its pharmacy vendor to ensure that it has at least a 30-day 
supply of medication for every inmate. This includes MAT medications.
21 Dr. Fisher is trying to keep the number of providers who go into the isolation units to a minimum.



Order                                                                                                                                         Page 11 of 44
263-3-18 Wrcr State vs. Sanville, Frank William

The first Departmental COVID-19 protocols were developed in mid-March. At that time there 
was relatively limited information available. Mr. Rutherford reviewed and relied on CDC and 
VDH general guidance. He also reviewed information from European countries and a draft 
prepared by Vitalcore. Since then, he has shared Vermont’s protocols with national organizations 
and reviewed plans from elsewhere. Among the sources reviewed and considered were: 
Vitalcore COVID-19 Pandemic Response Plan – 3/16/20; CDC Interim Guidance on 
Management of Coronavirus Disease 2019 (COVID-19) in Correctional and Detention Facilities; 
Strategies for Conserving N95 Masks; CDC – Sequence for Putting on PPE; CDC – What to Do 
if You Are Sick; Managing COVID in Corrections – NIC Webinar; Vitalcore 3/26/20 Updated 
Pandemic Response Plan; Vermont Recommended Screening Protocols; and, Vermont AHS – 
Stay Home, Stay Safe. Mr. Rutherford also reviewed other materials including materials from 
various states, other countries and organizations such as the WHO.22 State’s Exhibit 21. Mr. 
Rutherford viewed webinars and trainings presented by the National Institutes of Health, the 
CDC, the National Institute of Corrections, the American Correctional Association and the 
WHO.23 In drafting protocols he has considered the scientific, medical and mental health issues 
presented by the Department’s response to COVID-19.

The CDC Interim Guidance on Management of Coronavirus Disease 2019 (COVID-19) in 
Correctional and Detention Facilities was the definitive document for all drafts issued after 
March 23, 2020. Mr. Rutherford identified keeping up with CDC and VDH guidance as 
cornerstones of his work. The Planning Section is responsible for continuously reviewing CDC 
and VDH guidance.

In drafting the protocols, Mr. Rutherford reviewed definitions of vulnerable populations. Mr. 
Rutherford was aware that the inmate population has health issues, histories of substance use and 
smoking. Mr. Rutherford considered the total population vulnerable.24 Rather than shuffling 
inmates around between facilities, the plan focused on strengthening barriers to keep the virus 
out of facilities.25 Thus, movement was limited and where movement occurred, quarantine was 
implemented.

Updates to the protocols have occurred in response to criticism – indeed Mr. Rutherford 
acknowledged that in reviewing and updating the protocols he considered the concerns identified 
by Dr. Meyer in her affidavits dated March 15. 2020, and March 26, 2020. The Department is 
responsive to concerns brought to its attention. The goal is to provide as safe a system as possible 
for inmates.

b. Protocols

22 Thus, for example, Mr. Rutherford reviewed the WHO Interim Guidance on Preparedness, prevention 
and control of COVID-19 in prisons and other places of detention. State’s Exhibit 21 at 3.
23 Staff have been engaging in additional training in response to the pandemic. This includes webinars 
from the National Institute of Corrections, VDH training regarding contact tracing and VDH guidelines 
for donning and doffing PPE.
24 Thus, there are no separate protocols for inmates over 65 or with respiratory conditions.
25 Similarly, the Department has provided certain staff with the option to stay in hotels to mitigate 
exposure risk for their families.
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The first COVID-19 Protocol was issued on March 19, 2020. State’s Exhibit 8. The protocol 
defines various terms including “isolation,” “quarantine,” “cohorting,” and “vulnerable.”26 The 
protocol sets forth general precautions including “general prevention measures [that] should be 
implemented to interrupt viral infection transmission.” Id. at 2. Additional direction was 
provided regarding good health habits and environmental cleaning. The protocol established 
procedures for excluding sick or COVID-19 exposed staff:

1. COVID-19 could gain entrance to a facility via infected employees. Staff 
should be educated to stay home if they have fever and respiratory symptoms.

2. If employees become sick at work, they should be advised to promptly report 
this to their supervisor and go home.

3. Employees should be advised to consult their health care provider by 
telephone.

4. If employees have been exposed to a known COVID-19 case as defined by 
[VDH]. Employees should be seeking medical attention from their primary 
care doctor.

5. Each Superintendent will ensure information is tracked regarding any 
employee that is sick or in-home quarantine. 

6. During the COVID-19 outbreak (as at all times), staff are required to follow 
usual reporting rules for notifying their chain of command when they will be 
away from work due to illness or potential exposure.

7. All staff will be screened for fever with a digital thermometer.
8. Staff with temperatures at or above 100.4 will be sent home. 

26 These definitions are:
a. Isolation: The physical separation of ill persons from those who are not ill in order to 
prevent the spread of disease‐causing germs.
b. Quarantine: The physical separation persons who have been exposed to assess 
whether they develop viral symptoms. 
…
d. Cohorting – inmates on the same status (i.e. two inmates both designated for 
Isolation) may be housed together. Inmates on different statuses (i.e. one designated for 
Quarantine and one for Isolation) should not be housed together. 
e. Vulnerable–Vulnerable will be used as defined by the CDC as at higher risk. This 
currently listed adults over the age of 65, pregnant women, and those with heart disease, 
lung disease or diabetes. Please check the CDC link as these groups may change as new 
medical information becomes available. 
https://www.cdc.gov/coronavirus/2019‐ncov/specific‐groups/high‐risk‐ 
complications.html Staff designated as vulnerable will not be used to work Isolation or 
Quarantine units, nor will they be assigned to transport inmates designated for Isolation. 
It is the staff’s responsibility to notify their supervisor of this information and, if 
requested, to provide documentation from their health care provider. 

State’s Exhibit 8 at 1. Thus, vulnerable staff are excused from certain duties. The protocol further 
provides that “the purpose of quarantine is to assure that incarcerated individuals who are known to have 
been exposed to the virus are kept separate from other incarcerated individuals to assess whether they 
develop viral infection symptoms.” Id. at 6.
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Id. at 3-4. The protocol established detailed procedures for screening intakes to any facility 
including a screening tool to assess for risk of exposure and for signs or symptoms of illness. Id. 
at 4; 13 (Attachment 1: COVID-19 NEW Intake Screening Form). The protocol provided 
direction as to when PPE should be used and provided that “staff anticipated to wear PPE should 
be trained on its use.” Id. at 5. The protocol addressed quarantine and isolation. Id.  at 6-8.27 The 
isolation location for male inmates were the negative pressure cells at NWSCF and SSCF. The 
isolation location for female inmates was Bravo Unit at CRCF. The Workcamp (CWCC) at 
NECC was designated as a secondary isolation unit. Id. The protocol provided for “on-going 
internal screening” – inmate directed, correctional staff directed, peer directed and medical staff 
directed. Id. at 9-10. Correctional staff were required, “at each cell inspection (1st and 2nd shift),” 
to “ask each inmate if [she or he] is experiencing coughing, shortness of breath or fever.” Id. at 9. 
The protocol provided for operation of the designated isolation units at NWSCF, SSCF and 
CRCF. Id. at 10-12.28 Attached to the protocol were the COVID-19 new Intake Screening Form, 
signs for isolation and quarantine cells and further direction regarding use of N95 respirators. Id. 
at 13-16.

Updated protocols were issued on March 24, 2020 – the day after the CDC interim guidance had 
been issued. State’s Exhibit 9. Amendments to the protocol included precautions regarding 
environmental cleaning, further direction regarding medical quarantine and designation of Alpha 
Unit at CRCF as the isolation location for female inmates. Id. at 4; 6-7; 8-9.

An updated protocol was issued on March 31, 2020. State’s Exhibit 10. The update added a 
definition of “intake quarantine” – “The physical separation of the persons lodged from the 
community and current inmates returning from an ER transport” – this is distinct from “medical 
quarantine.” Id. at 2. This update included a section on social distancing providing that

1. Various administrative measures will be implemented to reduce contact 
between people and reduce chance of spreading viruses. 

2. In‐person social visits have been suspended indefinitely. On‐going review will 
be conducted to determine when reinstatement is appropriate. 

3. GTL will provide one free video visit per inmate per week. 
4. The restriction on the number of allowable purchased video visits per week 

has been temporarily lifted. 

27 Amongst the direction regarding persons in quarantine were requirements that 
5. Quarantined incarcerated individuals should be restricted from being transferred to, or 

otherwise interpersonally interacting with, the general population. 
6. To the extent possible, services (meals, medications, etc.) will be delivered in the cell (or 

unit.)
…

9. Any space used for this must be cleaned with a hospital grade disinfectant prior to its use 
by any other population.

10. A face mask will be worn by staff who are in direct, close, contact (within 6 feet) of 
quarantined incarcerated individuals.

11. At least daily, inmates in quarantine should be screened for symptoms including 
subjective fever and a temperature. Symptomatic patients need to be isolated or cohorted.

Id. at 6.
28 Staff have instructed the inmates regarding the difference between segregation and medical isolation.
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5. Volunteer activities have been suspended indefinitely. On‐going review will 
be conducted to determine when reinstatement is appropriate. 

6. RRP/CHSVT and other group activities have been canceled for a period of 
two weeks. Further review will be conducted at that time to determine if 
reinstatement is appropriate. 

7. Attorney Visits – Attorneys will be screened for illness and exposure. 
Attorneys who report symptoms or exposure will not be afforded entry at this 
time. Alternate means of communication (e.g., attorney lines) may be utilized 
to ensure lawyer/client contact. 

8. Each Superintendent will review how to group inmates for medication, and 
meals. There should be a time gap between groups. During that time gap, the 
area will be cleaned and disinfected. 

9. At this time outdoor recreation will continue to be offered. Inmates will be 
encouraged to maintain a distance of 6 feet between each other. Indoor 
recreation (e.g., gym) will occur only by unit with disinfection in between 
uses. 

10. Library books which have been in the possession of any inmate will, upon 
collection, be stored separately from other books for a period of 30 hours prior 
to being placed back into circulation. 

11. All mail from outside the institution will be held for 24 hours before staff sort 
it. Each Superintendent will be responsible for identifying a location for this 
to occur. After the 24 period, mail may be sorted and delivered according to 
normal protocols.

Id. at 5-6. Amendments to intake screening implemented quarantine for all new intakes and 
provided that

1. At this time, the State of Vermont, as well as all surrounding states, have 
on‐going community transmission of the virus. As a result, inmates coming 
into a facility from the community may have been exposed but not 
symptomatic. 

2. All new intakes to a Correctional Facility will be placed on intake quarantine 
for a period of 14 days. 

Id. at 6. The update included specific direction for movement of symptomatic inmates to 
isolation. Id. at 14. Direction was also provided for assessing inmates who were being released. 
Id. at 17. The new intake screening tool was modified. Id. at 18 (Attachment 1). Attachment 6 
provided general information on how to protect oneself and noted that

Vermont is currently under a Stay Home, Stay Safe Executive Order. The 
Governor’s order directs Vermonters to stay at home, leaving only for essential 
reasons, critical to health and safety. If leaving the home, Vermonters should 
adhere to social distancing policies, including remaining six feet from others 
(except for those with whom they share a home) and thoroughly and regularly 
washing hands. 
…
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The Department of Health does not recommend people wear a face mask in 
public. 
If you are sick: Stay home to rest and avoid going out into public places. If you 
are ill and plan to see a doctor, you should call the office before your visit. Your 
doctor can provide guidance on how to avoid spreading illness, such as what steps 
to take while traveling to their facility and upon arrival, and whether you should 
wear a mask. 
If you are not sick: You do not need to wear a mask. Face masks are more 
effective at “keeping germs in,” but they are not as effective at “keeping germs 
out.”

Id. at 24-25. Attachment 8 included informational links to CDC and YouTube websites 
addressing various topics including donning and doffing PPEs, Tyvek suits, N95 respirators and 
removing gloves. Id. at 26.

An addendum to the protocol addressing testing and MAT was issued the same day. State’s 
Exhibit 11. The addendum provided that

1. Any inmate presenting to medical with any symptom indicative of possible 
COVID-19 infection will be screened by a nurse. The inmate should be 
wearing a mask, if not one will be provided. 

2. A rapid-flu test will be conducted where medically indicated. 
3. The nurse will review results of this screening with Centurion’s Regional 

Medical Director, or designee. 
4. The Regional Medical Director or designee will determine the necessity for 

Medical Isolation, Medical Quarantine, and will order a COVID-19 Test when 
medically appropriate in accordance with the most current guidance from the 
VT Department of Health.

5. Such testing will be conducted in accordance with the guidance provided by 
VDH or local labs and only by appropriately trained medical personnel.

Id. at 1-2. The addendum described the process for transporting any test sample to a laboratory. 
Specific instructions were provided for each facility. Id. at 2-4.

An updated protocol was issued on April 6, 2020. State’s Exhibit 12.29 The update provided for 
more rigorous screening of staff entering the facility, including

7. Upon arrival on‐site, all staff and other personnel entering the facility will be 
screened using Attachment 10. 

8. Each Superintendent will determine where such screening will take place and 
will assign staff to perform the screening. 

9. The screener will wear PPE as follows: Gloves, goggles, and face mask. (Face 
masks will be provided by NSCF) 

29 The amendments to the protocol regarding screening and exclusion of staff were also issued in a 
separate document with the changes highlighted. State’s Exhibit 15.
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10. Screening should take place as close to the entrance as reasonably possible 
and as soon as the staff member arrives. 

11. Staff who answer yes to any question will be sent home. 
12. All staff will be screened for fever with an infrared thermometer. 
13. Staff with temperatures at or above 100.4 will be sent home. 
14. Anyone who refuses to comply with the screening, to include temperature 

check, will not be allowed entrance into the facility.

 Id. at 5. The facility staff screening tool was included as Attachment 10. Id. at 28-29. The update 
provided further direction regarding internal screening adding a section on temperature checks:

1. Each facility will establish a process to take the temperature of all inmates 
daily. 

2. The staff member taking the temperatures will wear PPE as follows: Gloves, 
goggles, face mask, and gown. (Face masks will be provided by NSCF) 

3. Any temperature exceeding 100.4F/38C will be treated as a positive result. 
4. The officer will immediately issue a surgical mask to the inmate (and 

cellmate) and direct both to lock in. 
5. The officer will contact Medical. 
6. The officer will notify the CFSS. 
7. Medical staff will determine whether to see the inmate where they are or 

whether the inmate should be brought to Medical or directly to Isolation. 

Id. at 15. Also included was a PPE chart that identified the particular PPE to be worn by staff and 
inmates in particular situations. Id. at 30-32. The chart is consistent with CDC guidelines. State’s 
Exhibit 22 at 25. The update incorporated the previously issued addendum regarding testing. 
State’s 12 at 33-35.

Protocols regarding the wearing of cloth facing coverings by staff and inmates were issued the 
same day.30 State’s Exhibits 13 and 14. Cloth face covering was defined as a “face mask made of 
available cloth to cover the nose and mouth. Not a surgical or N95 mask. Often handmade. 
Intended to help prevent spread of virus from the wearer.” State’s 13 at 1 (emphasis in original); 
State’s 14 at 1 (emphasis in original). The protocol required that “all staff, regardless of role, will 
wear a cloth face covering when on-duty at a physical work site.” State’s Exhibit 13 at 2. The 

30 This is an example of the Department responding to changing guidelines and recommendations. The 
initial VDH recommendation was that face-coverings were not needed. Subsequently, this 
recommendation changed, and the Department acted to mandate all staff and inmates to wear face 
coverings. As of April 22, 2020, the Department had made 5,500 face coverings and distributed them to 
all staff and inmates.

The Vermont Supreme Court has similarly responded to changing guidance. The April 21, 2020, 
amendment to A.O. 49 added ¶ 7(c) requiring that “all individuals entering Judiciary buildings must wear 
masks in public areas, including the courtroom, in nonpublic areas shared in common by others, and in all 
workspaces in which other people are nearby. The masks may be made of cloth and should cover the 
individual’s nose and mouth.” Id. An Explanatory Note states that “as of April 20, [VDH] has 
recommended that people wear cloth face masks, or coverings, if they leave their home for essential 
purposes. … Face masks are not a substitute for physical distancing and other prevention measures.” Id.
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protocol provided information about wearing cloth face coverings, how to wear such coverings, 
and how to make such coverings. Id. at 2; 2-3; 3-9. Cloth face coverings were required for 
inmates as well. The protocol directed that

1. All inmates are required to wear a cloth face covering when outside of their cell. 
… 

11. VTDOC is actively working to create Cloth Face Coverings for inmates.
12. Until these are provided, inmates will be allowed to use improvised Cloth Face 

Coverings of their own manufacture provided these are consistent with this 
protocol.

13. Disciplinary Reports WILL NOT be issued for wearing a Cloth Face Covering 
worn in the manner prescribed in this protocol.

14. Each facility will ensure information regarding Cloth Face Coverings is 
communicated to the inmate population. 

State’s Exhibit 14 at 2 (emphasis in original). The protocol also described how to wear a cloth 
face covering. Id. at 2-3.

Updated guidance was issued on April 13, 2020. State’s Exhibit 16. Among the changes were an 
amendment to the staff screening tool to ask whether the individual had, within the past 24 hours, 
had a cough that was “abnormal for you.” Id. at 32. The PPE chart was modified to reflect that a 
face mask was required in all situations where an N95 respirator was not required. Id. at 33-35 
(Attachment 11). Updated guidance was also issued for field offices that day. State’s Exhibit 17. 
This update included further guidance regarding returns to facilities of persons supervised in the 
community and noted that NWSCF and NECC would not be accepting returns. Id. at 8.

A further update of the protocol for facilities was issued on April 20. State’s Exhibit 18. This 
version contains the definitions, six sections, and 16 attachments. The general precautions 
section addresses precautions, exclusion of sick and exposed staff, social distancing and cloth 
face coverings. Id. at 5-11. The intake screening section addresses screening of new intakes, 
PPE, medical and intake quarantine, transport of COVID-19 infected or suspected infected 
inmates and medical isolation. Id. at 11-18. The internal screening section addresses the five 
types of ongoing internal screening – inmate directed, correctional staff directed, peer directed, 
medical staff directed and temperature checks – and movement of symptomatic inmates. Id. at 
18-21. The section on operation of isolation units addresses isolation at NWSCF, SSCF, CRCF 
and NECC, and cleaning of isolation spaces. Id. at 18-24. The section on releases addresses 
processes to be followed in releasing inmates who have screened negative or positive or have 
been quarantined, and the information to be provided to these inmates upon release. Id. at 25-26. 
The final section dealt with supplemental support for inmates regarding mental health and 
substance use. Id. at 27-28. The attachments include: the COVID-19 New Intake Screening 
Form; the Isolation Room Sign; the Quarantine Room Sign; N95 Respirator Use; PPE Sequence; 
How can I Protect Myself; What to Do if Diagnosed; Informational links; the Facility Staff 
Screening Tool; the PPE Chart; the Testing Addendum; the SMART Recovery Toolbox; Mental 
Health Self-Help Material; Harbor Place Isolation Housing; HIPAA Authorization; and, Harbor 
Place Referral Form.
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The April 20, 2020, protocol is generally consistent and compliant with the March 23, 2020, 
CDC Interim Guidance.31

c. Implementation of the Protocols

The facility Superintendents are responsible for ensuring compliance with the Department’s 
COVID-19 protocols.32 Each Superintendent takes steps to ensure that the facility staff are aware 
of existing protocols and updates to any protocols.

Pursuant to the protocol, inmates are subject to verbal screenings and temperature checks at least 
three times a day. If an inmate shows symptoms they are referred and escorted to medical.33 
Further questions are asked and medical consults with Dr. Fisher to determine whether isolation 
or quarantine is required. If an inmate shows a common symptom, they are tested for flu and 
strep, if those tests are negative the inmate is tested for COVID-19. Test results are received with 
in 24 to 48 hours. If an inmate is placed in isolation and tested, his or her cellmate is placed in 
medical quarantine.

d. The Facilities

i. NWSCF

As of April 17, 2020, 161 inmates were held at NWSCF. State’s Exhibit 3. Most cells have two 
inmates. However, some two-person cells have only one occupant. There is a negative pressure 
cell at NWSCF that could house six to eight patients.

31 Dr. Meyer noted that the current protocol “really aligns with a lot of the areas that are currently 
recommended by the CDC in terms of COVID measures for prisons and jails” and is “a very 
comprehensive protocol.” Dr. Meyer, however, noted that certain matters were not addressed. The CDC 
Interim Guidance recommends that staff follow CDC Interim Clinical Guidance for Management of 
Patients with Confirmed Coronavirus Disease (COVID-19), that there be a plan for staff absences, that 
the plan address supplies of PPE, and that the plan address donning, doffing and disposing of PPE. State’s 
Exhibit 22 at 23; 2, 5 and 7; 7-8; and, 8, 23-24 and Table 1. The protocol is a Departmental document 
and, thus, not intended to give clinical guidance to medical professionals. Absenteeism is addressed in 
each facilities’ existing RIF plan that is part of the facility emergency plan. The Logistics Section under 
the ICS is tasked with ensuring that there is an adequate supply of PPE and other supplies. While PPE has 
been a challenge to obtain, there is an adequate stock and no shortage are expected. Indeed, the 
Department is manufacturing gowns and has made enough to donate some to Springfield Hospital and 
other health care facilities. The Department has partnered with a local distillery to make alcohol-based gel 
hand sanitizer. The staff have baseline familiarity with donning and doffing procedures. However, 
additional trainings have been pushed out through the on-line training portal. Inmates assigned as 
biohazard cleaners have training on such procedures. Additionally, information on donning and doffing 
has been provided to inmates through the televisions in cells. The Department has continued to run 
trainings on these procedures since the public health emergency started.
32 Defendant is held at SSCF. The Department’s implementation of protocols at all facilities is relevant 
because he could be transferred to at least four of the other facilities. He could not be transferred to 
CRCF. However, implementation of the protocol at any facility is relevant for purposes of this court’s 
consideration of compliance efforts by the Department.
33 Inmates may also use the medical slips to access medical care.
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NWSCF has been on full lockdown since April 5, 2020. The inmates are in their cells and may 
shower every other day. Meals and meds are delivered to the units. All staff and inmates are 
required to wear N95 masks at all times. Inmates have temperature checks twice each shift.

There have been no intakes from other facilities since April 9th. There have been two lodgings 
since April 14th. Lodgings initially go to the quarantine area where they are medically screened. 
A Rule 5 hearing is held by video. If held after the Rule 5 initial appearance, the detainee is 
taken to Delta unit to quarantine for 14 days. A lodging on April 26th was a transfer from CRCF. 
The individual was showing possible COVID symptoms and required isolation. Since there are 
no isolation cells for male inmates at CRCF he was transported by the Department to NWSCF. 
This person will remain in initial isolation until test results are obtained at which point a 
determination will be made where to place him.

Mass testing was conducted at NWSCF on or about April 9, 2020, after the first inmate tested 
positive. 37 additional inmates were determined to be positive for the virus. 17 staff were found 
to be positive.

Three further inmates tested positive between April 18 and 22, 2020.

Acting Superintendent Beyor has a daily hourlong 9 a.m. meeting with the Assistant 
Superintendents and the security and operations supervisor for the facility to review events from 
the prior day and discuss anything that needs to be addressed. Protocols and updates are 
reviewed. Updates are distributed for inclusion in COVID-19 binders that are placed throughout 
the facility.

He reviews camera footage from the facility at various times during the day to see that protocols 
are being followed including PPE and masking requirements.

There are no shortages of PPE at NWSCF. As of April 27, 2020, the facility had run out of the 
alcohol-based foam hand sanitizer for the wall-mounted units. Alcohol-based gel hand sanitizer 
was available at the officer’s desks in each unit.

Mr. Hanvey was moved from close custody – in Echo Unit – to a cell in general population.34 
The cell had not been cleaned – there were coffee stains and dust bunnies in the cell.35 Moments 
after entering the cell staff brought him a spray bottle of cleaner and towels. Mr. Hanvey 
subsequently tested positive for COVID-19, was placed in a negative pressure cell and moved to 
NECC.

Mr. Parker was an inmate at NWCF. His recollection is that inmates were given facemasks and 
locked down on April 6, 2020. He was responsible for cleaning booking and the visiting room at 

34 Defendant did not introduce evidence as to the exact date Mr. Hanvey was moved from close custody to 
the general population.
35 The State objected to Mr. Hanvey’s testimony about what his cellmate told him about the COVID-19 
status of a prior occupant of the cell. Defendant withdrew the question. There is no reliable evidence on 
the COVID-19 status of the prior occupant of the cell.
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the facility. He recalls the facility being cleaned “from top to bottom” with bleach starting on 
April 5, 2020. Mr. Parker was determined to have tested positive for COVID-19 and was moved 
to NECC.

ii. NECC – NERCF and CWCC

As of April 17, 2020, 58 inmates were held at NECC. State’s Exhibit 3. All 58 were at NERCF. 
There are no intakes at NECC.

NECC has been designated as the surge isolation facility for COVID-19 positive inmates. The 
first discussions regarding surge capacity happened at the end of March. Conversion of the 
facility occurred in April. The NERCF facility was chosen for several reasons including that its 
population had already been reduced. Additionally, the living units have separate air handlers 
and, thus, the hot zone – the isolation unit – is on its own air handler. The surge capacity of the 
facility is 80 inmates. The Department would prefer to keep the number at or below 56 because a 
greater number would require assignment of additional medical support.

In preparing the facility two barriers were built in the main hallway and a tent was set up in the 
rec yard as a doffing station. Alpha Unit is designated for workers. They can go to the kitchen 
through a side door. Inmates in Alpha Unit are kitchen workers and clean that unit. The unit is on 
modified lockdown. These inmates may use the day room a tier at a time but must maintain 
social distancing. Laundry from this unit is taken to the laundry at CWCC – there are no inmates 
at CWCC.

B, C and D units are designated as the hot zone. C and D are the medical unit and are locked 
down.36 The inmates may leave their cells Monday, Wednesday and Friday for showers and to 
speak to their attorney on the attorney line. B Unit is on modified lockdown and is for inmates 
who have tested negative twice. Staff conduct all cleaning in the hot zone except for the showers 
– inmates are required to clean the shower after showering. Staff do the hot zone laundry. Waste 
from the hot zone is held for 48 hours in specially marked bags in the rec yard.

The first group of COVID-19 positive inmates arrived at the facility on or about April 9, 2020. 
Their cells contained linens, a hygiene pack, uniform, towels, flip flops and face cloths. No 
property arrived with these inmates. These inmates have been assigned tablets. Puzzles and 
sudoku have been distributed. Arrangements have been made for inmates to contact their 
caseworkers.

Superintendent Quinn has been working from home since March 24, 2020. She has a daily 9 a.m. 
phone call with the Assistant Superintendents and the security and operations supervisor for the 
facility. She talks to each shift supervisor daily. She also calls staff to check in and calls staff in 
the hot zone every shift to see how staff and inmates are doing. Ms. Quinn can and does review 
camera footage from the facility. She reviews footage at various times during the day to see that 
protocols are being followed including PPE and social distancing in Alpha Unit.

36 The Department arranged for each unit – separately – to have time in the rec yard during the weekend 
of April 26 and 27, 2020.
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There is no shortage of supplies and PPE. The facility has more than 1,000 N95 masks. 
Additionally, wall-mounted pump hand sanitizer is available for staff and inmates.

On April 14, 2020, Chief Bouffard toured the NECC. He met with safety and security personnel, 
went through the screening process to enter the building, signed in and was masked and gloved. 
Mr. Bouffard was shown the areas where non-COVID-19 positive inmates were housed – he did 
not enter the hot zone. Mr. Bouffard also reviewed the decontamination setup and tents. He 
watched a correctional officer complete decontamination.37 He advised the staff that they should 
police each other to avoid touching their faces or otherwise potentially contaminating 
themselves. Mr. Bouffard found that the screening procedure was appropriate and that the reuse 
of gowns after washing with a bleach solution was appropriate. He was assured that double-
gloving was occurring. 

As of April 22, 2020, there were 33 inmates in medical isolation at NECC.38 The majority of 
these inmates have had no symptoms. Some have had relatively mild symptoms such as 
headache, muscle aches and pains, and nausea. Two inmates have been placed on supplemental 
oxygen.

The Department is in the process of testing these inmates to determine whether they can be 
returned to NWSCF. The testing and any transfer decision that is made will be consistent with 
CDC guidelines – two negative tests are required. The Department is tracking testing dates, date 
of admission to the isolation unit, date of positive test and date symptom-free in order to ensure 
consistency with CDC guidelines. The intent is to remove inmates from isolation as soon as it is 
safe to do so.

Mr. Hanvey was transferred from NWSCF and has been at NECC for at least a week and is held 
in B or C unit. He is locked down except for showers. His temperature and oxygen saturation 
levels are checked three or four times a day. He is experiencing no symptoms.

Mr. Parker was also transferred from NWSCF. He described the process upon arrival at NECC 
as being brought into the facility one-by-one. There was no paper, pencils or books in the cells 
when they arrived at NECC on Thursday, April 9th.39 On Saturday the inmates were provided 
with crosswords, word search puzzles, sudoku and tablets – the tablets required charging and Mr. 
Parker could not use his until Sunday. In his first few days at NECC, Mr. Parker experienced 
headaches and diarrhea.40 He reported these symptoms to medical personnel. 

37 Dr. Fisher has also observed correctional staff donning and doffing PPE and has observed it to be 
conducted in compliance with applicable guidelines.
38 Dr. Fisher noted that many of these inmates have comorbidities that make them vulnerable to COVID-
19. Many have smoked cigarettes, many have asthma, one has diabetes, and some have a B.M.I. of 40 or 
above.
39 Defendant testified that he arrived on a Thursday and that it was April 8th. The 8th was Wednesday. 
Given Mr. Parker’s clear recollection as to the day of the week rather than the date, the court finds that he 
arrived at NECC on the 9th.
40 There was no testimony about whether he was experiencing any present symptoms or about any 
treatment for his symptoms.
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iii. NSCF

As of April 17, 2020, 398 inmates were held at NSCF. State’s Exhibit 3. More than 100 have 
been designated by medical staff as having a condition that may complicate any COVID-19 
infection. NSCF is on modified lockdown.

Superintendent Hale meets daily with staff and reviews and adjusts facility procedures to meet 
the requirements of the protocols. While at the facility he tours the facility and also reviews 
camera feeds to ensure staff and inmates are complying with PPE, cleaning and other 
requirements. His intent to is to provide feedback and direction and establish a culture where 
they hold each other accountable.

Inmates at NSCF have all been provided three masks. Appropriate PPE is provided to inmates 
assigned to biohazard cleaning crew. The facility has doubled its cleaning crews with specific 
instructions that the cleaners address high touch surfaces such as doorknobs and railings. 
Additionally, each night after lock-in a further cleaning is conducted.

Mr. Bruno is held at NSCF in a two-person cell. He testified regarding certain incidents at 
NSCF. He described an incident where his unit were required to submit to an alcosensor – Mr. 
Bruno correctly described this as blowing into a device that was several inches away from his 
mouth. Mr. Bruno acknowledged that all inmates were required to wear masks when outside 
their cells. Mr. Bruno indicated that staff “more than a few times” were not wearing required 
PPE.

No inmates have tested positive at NSCF. A part-time administrative staff member tested 
positive in February or March. That staff member had been out of the facility for a couple of 
days prior to testing positive. Upon being informed of the result, facility personnel scrubbed and 
cleaned the staff member’s work area.

iv. SSCF

As of April 17, 2020, 337 inmates were held at SSCF. State’s Exhibit 3. There are two negative 
pressure cells at SSCF that could each hold two inmates.

The facility is on modified lockdown. Inmates are allowed out of their cells by tier 12 at a time 
and one hour at a time. Inmates must wear face coverings when out of their cells and must 
maintain social distancing.

Acting Superintendent Martin is familiar with the Department’s COVID-19 protocols. He had 
also been participating in the daily 3 p.m. conference calls in his former role as Assistant 
Superintendent at NSCF. He intends to ensure SSCF complies with the protocol requirements 
and to hold staff and inmates accountable. This will include review of video footage from the 
facility. He is not aware of any PPE or supply shortages. Bleach solution is available for cleaning 
and hand sanitizer is available – there is alcohol-based hand sanitizer in the units.
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Quarantine at SSCF is in the Foxtrot Unit. The unit is separated by sheathing – a vapor barrier 
made of plastic and plywood. Charlie Unit currently houses older inmates.

Mr. Rillo is incarcerated at SCF. He is only locked down 20 hours a day because of his facility 
jobs. These include duties as a chemical deliverer. He also sprays showers down and restocks 
towels. While he does not enter the quarantine unit he has to pass by the sally port for that unit. 
He has, on more than one occasion, seen a red bag marked hazmat in the sally port. He has also 
seen staff not wearing their masks correctly “at times.”

On April 22, 2020, Defendant appeared in this proceeding by video conference from SSCF. A 
correctional officer in the room with Defendant was not properly wearing a face covering – it 
was pulled down under the officer’s chin.41

v. MVRCF

As of April 17, 2020, 115 inmates were held at MVRCF. State’s Exhibit 3.

Superintendent Ransom-Kelley receives updates to the Department’s COVID-19 protocols by 
email. She reads the electronic version, prints it and then reads it again. She then meets with the 
director of security and operations at the facility to review the protocol and implement any 
necessary changes.

MVRCF has quarantine and isolation units. There are eight cells for intake quarantine that could 
accommodate 16 inmates. Intakes from the community or outside the facility are quarantined in 
these cells before entering the general population. F unit is designated as medical isolation for 
any inmates that test positive or are symptomatic. There are four cells designated for isolation.

There is constant cleaning occurring in the facility. Additional training has been provided to 
cleaners. High touch and high traffic areas are sprayed with a bleach mixture. Staff are 
supervising the cleaning crews. The facility has alcohol-based hand sanitizer and it is available 
for use.

Ms. Ransom-Kelley spends 50 to 60 hours a week at the facility. She regularly tours the facility 
and also monitors cameras – for a couple of hours a day – to observe operations and to review 
what is happening in the facility.

Compliance with mask and social distancing requirements is addressed in the first instance 
through verbal reminders. 

The facility is on a modified lockdown to enhance social distancing and to keep staff and inmates 
safe. Thus, in each living unit one half of the inmates are locked down half the time. Thus, only 
15 inmates in the 30-person unit are able to leave their cells at a time. Staff are present in the day 
room and in the rec yard to encourage social distancing.

41 During the same hearing, Defendant was also directed by the court to pull his mask back up over his 
mouth.
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Inmate temperatures are checked twice a day by staff and recorded. If an inmate’s temperature is 
above 99 degrees he is referred to Medical. Inmates in quarantine have their temperature checked 
three times a day.

Mr. Warner is held at MVRCF. He is assigned to a three-person cell. He is fed in the cell – there 
is no eating or snacking in the dayrooms. He is required to wear a face covering outside his cell 
but not when he is in his cell. One of Mr. Warner’s cellmates submitted a medical slip on April 
4th. Consistent with the usual practice, the slip was collected at 0100 on April 5th. The inmate 
was seen by medical staff and it was determined that he had strep.

No inmates have been identified as symptomatic or tested positive at MVRCF.

vi. CRCF

As of April 27, 2020, 79 inmates were held at CRCF. State’s Exhibit 3. The facility is on 
modified lockdown. The inmates must stay in their units. No more than 10 inmates may go 
outside for recreation at any one time.

Intakes from Franklin and Chittenden counties go to CRCF.42 Upon arrival they are met by the 
shift supervisor in PPE. A mask is place on the intake and the screen questions and process is 
conducted. Medical makes the determination of placement in quarantine or isolation.

Bravo Unit is designated for quarantine and has space for 12 persons. Alpha Unit is designated 
for isolation. Only staff clean the quarantine unit. PPE including N95 mask, gown and goggles 
are required.

The facility has an adequate supply of PPE and supplies. Soap is available. There is wall-
mounted pump hand sanitized. Additionally, there is alcohol-based gel hand sanitizer at the 
officer’s station in the units.

All inmates tested for COVID-19 at CRCF have tested negative.

III. Medical Care for Inmates

The Department contracts with Centurion to provide healthcare for inmates.43 Dr. Fisher is the 
medical director for the state. He supervises nine staff members. Prior to the pandemic the staff 
were assigned as follows: at NSCF there is a nurse practitioner and a physician’s assistant; at 
NECC there is a nurse practitioner; at SSCF there is a physician; at MVRCF a part-time 
physician’s assistant; at CRCF a physician’s assistant and a nurse practitioner; and, at NWSCF a 
nurse practitioner and a part-time physician. These resources have been reassigned to address 
availability issues during the pandemic. Thus, for example, at the Department’s request there is a 
medical provider present at NECC every day.

42 Men are only held at the facility until the video Rule 5 hearing is complete.
43 Dr. Burroughs-Biron testified about an inmate who died in Department custody in 2019 and, in her 
opinion, received inadequate care.
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While the Department determines the correctional facility at which a potential COVID-19 patient 
may be placed, Dr. Fisher assists in determining whether quarantine or isolation is needed. 
Additionally, Centurion determines the level of medical care to be provided and follows CDC 
guidelines.44 Dr. Fisher directs that persons showing symptoms or fever are isolated. Testing is 
done at least consistently with CDC and VDH guidelines.45

Dr. Fisher works closely with the Department’s two regional directors of nursing who are 
focused on COVID-19 management. He participates in a daily conference call with the director 
of nursing and facility leadership. Additionally, Dr. Fisher is available to be consulted whenever 
any issues arise.

Dr. Fisher tries to manage COVID-19 patients in the facility.46 They are able to administer 
medications to address symptoms.47 They can also provide IV-hydration. And can provide 
oxygen if masking or further oxygen support is not required. The “main factor” in the decision 
by a provider to put an inmate on supplemental oxygen is whether that inmate’s oxygen 
saturation is at or below 90% on room air. If so, the inmate is placed on oxygen and the oxygen 
saturation levels are checked much more frequently.

Dr. Meyer was critical of the standard applied by Dr. Fisher regarding the need for supplemental 
oxygen.48 During rebuttal testimony, Dr. Meyer noted that this was inconsistent with CDC 
guidelines – COVID-19 is defined as severe if oxygen saturation is at 93% or less on room air. 
According to Dr. Meyer, the guidelines require hospitalization at this level. The concern is that a 
severe case would progress and the person may require intensive care and, ultimately, 
mechanical ventilation. Dr. Meyer indicated that mortality was “very high” if mechanical 
ventilation was required. 

The Department has been in touch with both the Northeast Vermont Regional Hospital (NVRH) 
in St. Johnsbury and Northwest Medical Center (NWC) in St. Albans and has received directions 
in writing about what to do and who to call if an inmate required further care. There have also 
been communications with the UVM Medical Center.

44 Dr. Fisher testified that the COVID-19 response in correctional facilities complies with or exceeds 
CDC and VDH guidelines.
45 Dr. Fisher testified that “anybody who has almost any symptom consistent with a viral illness and any 
significant raise in temperature -- it doesn't have to reach 100.5 or 101, they are just isolated and tested.”
46 Dr. Meyer criticized the absence of a standardized clinical care protocol. Dr Fisher testified, however, 
tat the care provided is consistent with CDC and VDH guidelines.
47 Dr. Fisher testified that they “try not to use fever medication” because it interferes “a little bit” with 
monitoring of patients. Dr. Meyer was critical of this decision noting that it did “not make sense 
clinically” and that fever-reducing medications should be administered in response to a fever. Dr. Fisher 
did not testify that he does not use fever reducing medications.
48 The State sought to call Dr. Fisher as a surrebutal witness. The court excluded such testimony. V.R.E. 
611(a). The State’s offer of proof – one page from the Northwest Medical Center Guidance for 
Department of Corrections/Corrections Patients Suspected of COVID-19 articulates a standard for 
admission of patents. This offer does not address Dr. Meyer’s testimony regarding WHO and CDC 
guidelines.
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Thus, if an inmate at NECC required hospital level care, the inmate would be transferred initially 
to NVRH for assesement and then subsequently transferred to UVM Medical Center. 
Agreements have been reached regarding transport, if needed.

IV. Defendant Frank Sanville49

Defendant – aged 73 – is presently detained at SSCF. He is held without bail pursuant to 13 
V.S.A. § 7553 on the charge of murdering his wife – Wanda Sanville. He is also serving a 
sentence for domestic assault for assaulting her.

Defendant was convicted of domestic assault against Ms. Sanville, placed on probation and 
supervised by the Hartford Probation and Parole Office. His probation was revoked in 2012. The 
violations included substance use, prohibited contact with Ms. Sanville and possession of a 
weapon. Defendant was released on furlough in late 2012 and remained on furlough status 
through 2013. While on furlough, Defendant violated various conditions – including restrictions 
on contact with Ms. Sanville – and was subject to graduated sanctions.50 The Department found 
electronic monitoring of Defendant not to be helpful in managing him in the community. 
Defendant was re-incarcerated in late 2013 and maxed out his sentence in March 2014.

In 2016 Defendant was convicted of identity theft and grand larceny and sentenced to one to 
three years all suspended but for three months to serve. Defendant completed the to-serve portion 
of this sentence in December 2017.

In December 2017 Defendant was again arrested for assaulting Ms. Sanville. He was emergency 
arrested by the Department on a probation violation. He was convicted of domestic assault and 
found to be in violation of his probation. Defendant was incarcerated and, in February 2018, 
released on furlough. Defendant’s conditions of furlough upon his release in February 2018 
included:

N. I will not possess weapons or firearms.
I will not associate with any person identified by my Probation Officer as being 
detrimental to my supervision, which may include persons having a criminal 
record, others on supervision and victims or witnesses of my crime or crimes. 
This includes: Wanda Sanville, any child 16 years of age or under, co-defendants, 
victims listed in affidavits.
I will not abuse or harass my victim, or cause my victim to be abused or harassed. 
This includes: any child 16 years old or under, and Wanda Sanville.
I will not have contact with my victim … or cause my victim to be contacted. 
This includes: Any child 16 years old or under, and Wanda Sanville.

49 At the hearing, the State did not offer as exhibits the affidavits of probable cause, Defendant’s criminal 
history records or the DDRs from his prior convictions. The court’s findings of fact in this section are 
based solely on the testimony of Mr. Hosmer and Mr. Soule and on Defendant’s concession that evidence 
of guilt is great for the charge of the first-degree murder of Wanda Sanville.
50 Defendant received a sanction for travelling out of state without permission. He also received sanctions 
for curfew, contact and travel violations.
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SPECIALS: No contact with children 16 years old and under and no contact with 
Wanda Sanville.
…
1. While I am on Furlough, … I am subject to being charged with the crime of 

escape … if: … c. I visit other than a specified place….

State’s Exhibit 1. Defendant signed his furlough conditions on or about February 23, 2018. 
Defendant was living in White River Junction when released on furlough. His furlough 
conditions did not authorize him to leave White River Junction. Defendant had no valid license 
and was not allowed to drive a vehicle while on furlough.

On March 4, 2018,51 Todd Hosmer and his five-year old son Leland were with Mr. Hosmer’s 
sister Wanda Sanville at her house on Happy Hollow Road in Royalton. This was about a 20- to 
30-minute drive from White River Junction. Mr. Hosmer was at the residence because Ms. 
Sanville had expressed fear of Defendant. The three of them were in the living room on the first 
floor. Ms. Sanville and Leland were playing a video game on a tablet. Defendant entered the 
room and shot Ms. Sanville. Mr. Hosmer heard a pop and saw her fall on top of his son. He 
looked over and saw Defendant working the bolt of a rifle. Defendant spoke to Mr. Hosmer, 
“You’re next.” Mr. Hosmer jumped up, grabbed the rifle from Defendant and beat Defendant 
over the head and neck with it. Mr. Hosmer then went to help his son. By the time he had 
finished Defendant had fled. Ms. Sanville died at the scene.

Mr. Hosmer fears for his safety if Defendant is released.

The Department has identified risk and need areas for Defendant as part of its work in 
supervising him. Defendant’s risk and need areas include alcohol, violence, a limited ability to 
read and write, employment, and his associates. SCRAM and electronic monitoring have not 
been effective tools for supervising Defendant in the community.

Defendant proposes that he reside in an apartment in a building owned by Will Hunter. Mr. 
Hunter has worked with the local probation and parole office on re-entry housing for four to five 
years. One of the proposed residences is a currently vacant a single room in a former motel and 
restaurant at 897 Route 155 in Mt. Holly, Vermont. There are two people living at the location. It 
is remote – a mile from a store on Rt. 155 – and 15 to 20 minutes from both Ludlow and 
Rutland. Mr. Hunter also proposed a location in Springfield in one of six separate buildings. He 
indicated that the likely location is 12 Central Street in North Springfield. Mr. Hunter does not 
reside in either location. Mr. Hunter would not monitor Defendant’s conduct if Defendant were 
to reside at either location. Both locations are about an hour from Royalton.

The Parties’ Arguments

As previously noted, on March 25, 2020, Defendant filed a motion seeking release on his own 
recognizance or affordable bail citing the COVID-19 pandemic. In support of the motion, 
Defendant submitted a March 15, 2020, affidavit of Dr. Jaimie Meyer and a “form motion that 
has been circulated throughout the State….” Motion at 1.

51 11 days after Defendant’s release on furlough.
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The form motion made four arguments. First, it argued that the Department of Corrections was 
“wholly unprepared” for the COVID-19 pandemic citing Dr. Meyer’s March 15, 2020, affidavit. 
Second, citing 13 V.S.A. § 7554 and various Vermont Supreme Court decisions, it argued that 
Vermont’s bail statutes require the least restrictive bail and conditions of release and argued that 
“a court considering imposition of bail … must consider the effect of pretrial detention on a 
defendant’s health.” Third, it argued that pre-trial detention poses substantial dangers to 
detentioners. Fourth, it argued that the Eighth Amendment protects inmates from “unjustifiable 
risks to their health created by prison conditions.” Finally, again referring to the Department as 
unprepared, it argued that the COVID-19 pandemic puts inmates at “enormous and unjustifiable 
risks and requires striking bail.”

The State filed an opposition to the motion that same day. The State noted that 

At arraignment, Defendant did not contest that evidence of guilt was great. He 
knew he would be returning to prison on a furlough violation … Based upon 
Defendant’s concession, the Court held Defendant without bail pursuant to 13 
V.S.A. § 7553.

Defendant’s current motion does not contest that evidence of guilt is great. 
Rather, it appeals to the Court’s discretion to override the presumption of pretrial 
detention. See generally, State v. Blackmer, 160 Vt. 451 (1993)…. This exercise 
of discretion is guided by the factors listed in 13 V.S.A. § 7554. Id.

Defendant has not demonstrated how the Court, after weighing the 7554 factors, 
could find that both public safety and Defendant’s appearance could be ensured 
by imposition of conditions of release and bail.

State’s Opposition at ¶¶ 4-6.

On April 17, 2020, the State filed an Objection to Consolidation and Reply to Defendant’s 
Response. The State noted that 

Defendant asserts that this Court can and should consider the medical care a 
defendant would receive at a correctional facility in its determination of whether it 
should set bail, conditions of release, or hold a defendant without bail. Vermont 
law does not provide that medical care a defendant would receive or the 
conditions of the prison are valid factors for the Court to consider in a criminal 
matter when deciding whether to set bail, whether to set conditions of release, or 
whether to hold without bail. Instead, as implicitly recognized by Defendant’s 
response, the only proper considerations are factors relevant to Defendant’s risk 
of flight and risk to public safety. 

Objection at 1. The State further noted, without citation, that “the Court’s discretion is limited to 
considering factors that relate to risk of flight and risk to the community.” Id. at 7. The same day, 
the State also filed a Supplemental Opposition to Motion to Review Bail. The State argued that 
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consideration of conditions within a correctional facility were not properly part of the bail review 
process and were only subject to review pursuant to 42 U.S.C. § 1983 or through a petition 
pursuant to V.R.C.P. 75 for review of governmental action. Supplemental Opposition at 1-3. The 
State noted, further, that

The court should not expand the scope of analysis under either 13 V.S.A. § 7553 
or 13 V.S.A. § 7554 to entertain the claims made by the defendant. These statutes 
deal exclusively with public safety and future appearances in a criminal 
proceeding – it is beyond the scope of such analysis and, thus, [the] jurisdiction of 
the Criminal Division to adjudicate what would otherwise require an 
administrative or civil remedy. Put simply, the question of whether continued 
pretrial detention is appropriate is separate and distinct from the potential acts or 
omissions of Department of Corrections personnel with respect to the defendant 
while in custody. The Criminal Division does not have jurisdiction over this 
matter, and the argument must be rejected in this forum. 

Id. at 3. The State acknowledged that the due process clause protected Defendant – a pre-trial 
detainee – from deprivation of liberty without due process of law. Id. at 4 (citing Bell v. Wolfish, 
441 U.S. 420 (1979)). The State argued that the relief for such a violation could only be obtained 
through an action pursuant to 42 U.S.C. § 1983 and, further, that the evidence would not support 
a finding of deliberate indifference to serious medical needs. Id. at 4-5.

On April 20, 2020, the State filed a Reservation of Objections to Defendant’s Exhibits noting 
that

In memoranda of law previously filed in this and the consolidated cases, the State 
has shown that health conditions in Vermont’s prisons are not factors considered 
when the Court decides whether to set bail, hold without bail, or reconsider 
sentences. Moreover, clearly established mechanisms for addressing such issues 
already exist, in the form of a Rule 75 and Section 1983 action where, unlike this 
case, the Department of Corrections would be a party.

Reservation at 1.

On April 21, 2020, Defendant filed a Memorandum in Support of Considering the COVID-19 
Pandemic in Deciding Bail and Sentence-Reduction Motions. Defendant again argued that trial 
courts must consider a defendant’s health and the ability of the Department to care for a 
defendant’s health in setting bail. Defendant further argued that in considering discretionary 
release of a defendant for whom there was no constitutional right to bail, the court must consider 
the factors listed in 13 V.S.A. § 7554(b). Defendant further noted that “the Due Process Clause 
of the Fourteenth Amendment proscribes deliberate indifference to the serious medical needs of 
people held in pre-trial confinement,” citing City of Revere v. Mass. General Hospital, 463 U.S. 
239 (1983) and Darnell v. Pineiro, 849 F.3d 17 (2d Cir. 2017).52 Defendant argued that “the 

52 At the hearing that Defendant argued that detention without bail violated his due process rights - “a due 
process violation occurs for a pre-trial detainee when the correctional officials recklessly fail to act with 
reasonable care to mitigate the risk that the condition posed to a pre-trial detainee that they should have 
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Court should not impose the punishment of pre-adjudication confinement to a prison system ill-
prepared to mitigate the spread of the coronavirus or treat inmates infected with it.” Defendant 
also argued that the COVID-19 pandemic reduces his risk of flight and makes medically 
compromised defendants a reduced risk of harm.53

On April 21, 2020, the State filed a Surreply to Defendant’s April 21, 2020 Memo. The State 
argued that

The proceeding in this docket now in progress in Windham Criminal Division is a 
bail review hearing for Defendant Sanville in name only. In fact, it is a hybrid 
proceeding, not governed by any articulated legal standard, in which defense 
counsel are making claims about the safety of conditions of confinement in 
Vermont’s prisons, which properly need to be addressed in a Section 1983 action 
raising deliberate indifference claims and seeking changes to those conditions. 

Criminal Division is intended to handle individual criminal cases filed by the 
State against individual defendants. These cases primarily determine criminal 
responsibility beyond a reasonable doubt, with consequences if criminal 
responsibility is established. 

Correctional facility detention is a part of this criminal justice process, based on 
clearly established statutory criteria applied consistent with pre-existing 
precedent. Wholesale review of and challenges to DOC protocols and operations 
are not part of the criminal justice process. Review of and challenges to DOC’s 
implementation of its protocols and policies, including logistics, supply chains, 
and staffing decisions, are not part of the criminal justice process. 

Surreply at 1. See also id. at 8 (noting that conditions of confinement should be addressed in a 
“proper forum” and are not appropriate for this proceeding). The State affirmatively declined to 
respond to Defendant’s substantive due process arguments from his April 21, 2020, 
Memorandum because “his memo shows no factual or legal nexus between those legal issues and 
questions of risk of flight from prosecution and risk of harm to the public and threat of violence.” 
Surreply at 7.

Conclusions of Law

Defendant – who has no constitutional right to bail – requests that this court exercise its 
discretion to release him on reasonable bail and conditions. Defendant argues that continued 
detention without bail would violate his substantive due process rights. Vermont Supreme Court 
precedent establishes that a trial court’s exercise of discretion to release is required if a 

known or knew of that condition and that it posed an excessive risk to the health or safety of that pre-trial 
detainee.”
53 Defendant made additional arguments regarding the viability of relief pursuant to 42 U.S.C. § 1983, the 
State’s characterization of Defendant’s arguments in this proceeding and arguments made by defendants 
in other proceedings, and the availability of relief under V.R.Cr.P. 35 and 13 V.S.A. § 7042 for inmates 
serving sentences.
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defendant’s substantive due process rights would be violated by pre-trial detention without bail. 
Defendant’s claims are, thus, cognizable in this proceeding. The evidence presented, however, 
does not establish that Defendant’s detention constitutes punishment or is excessive in violation 
of his substantive due process rights. The court has considered factors relevant to exercising its 
discretion to release. This court is not fully convinced that Defendant would abide by conditions 
that the court would impose. Defendant’s motion is DENIED.

I. Vermont’s bail laws

The Vermont Constitution treats distinctly those defendants who are bailable as a matter of right 
and those who are not. Vt. Const., Ch. II § 40. Persons in the first category – charged with crimes 
other than life felonies or felony crimes of violence – are only subject to the imposition of bail to 
mitigate the risk of flight from prosecution. The setting of bail for these persons is governed by 
statute – 13 V.S.A. § 7554. The second category – persons who have no constitutional right to 
bail – is governed by separate statutory schemes – 13 V.S.A. §§ 7553 and 7553a.

a. 13 V.S.A. § 7554

“All persons shall be bailable by sufficient sureties” and “excessive bail shall not be exacted for 
bailable offenses.” Vt. Const., Ch. II § 40. The lone constitutional basis for bail or a monetary 
condition of release is to assure the presence of the accused. State v. Cardinal, 147 Vt. 461, 464 
(1986); State v. Pray, 133 Vt. 537, 541 (1975). Bail may not be set to protect the public. State v. 
Pratt, 2017 VT 4, ¶ 13; State v. Roessell, 132 Vt. 634, 636 (1974). See also State v. LeClair, No. 
2017-357, 2017 WL 5989752, at *3 (Vt. Nov. 17, 2017) (“To the extent that the trial court 
considered protection of the public in its bail determination, it strayed beyond the 
constitutionally permissible purpose of bail.”)

13 V.S.A. § 7554 implements this constitutional requirement. The statute provides that “in 
determining whether the defendant presents a risk of flight from prosecution, the judicial officer 
shall consider, in addition to any other factors, the seriousness of the offense charged and the 
number of offenses with which the person is charged.” 13 V.S.A. § 7554(a)(1) (emphasis 
supplied). The court must impose the least restrictive condition or combination of conditions that 
will “reasonably mitigate the risk of flight of the defendant ….” In setting bail and conditions, 
the judicial officer

shall take into account the nature and circumstances of the offense charged; the 
weight of the evidence against the accused; the accused's employment; financial 
resources, including the accused's ability to post bail; the accused's character and 
mental condition; the accused's length of residence in the community; and the 
accused's record of appearance at court proceedings or of flight to avoid 
prosecution or failure to appear at court proceedings.

13 V.S.A. § 7554(b)(1). Flight from prosecution is defined as “any action or behavior undertaken 
by a person charged with a criminal offense to avoid court proceedings.” 13 V.S.A. § 7576(9). 
The statutory scheme, thus, articulates factors in §§ 7554(a)(1) and (b)(1) that are to be 
considered by the court in determining whether defendant poses a risk of flight.54



Order                                                                                                                                         Page 32 of 44
263-3-18 Wrcr State vs. Sanville, Frank William

Defendant argues that the COVID-19 pandemic and the Department’s response are relevant 
considerations under 13 V.S.A. § 7554(a)(1). Defendant argues that the permissive reference to 
‘any other factors’ means that the court may consider any factor. However, the factor must bear 
on whether a defendant presents a risk of flight from prosecution. Conditions within a 
correctional facility are not clearly relevant to a risk of flight. Indeed, Defendant’s argument at 
the hearing on this point was that the conditions in Vermont’s correctional facilities would 
dissuade people from flight because they would not want to be incarcerated in light of COVID-
19. The court does not find this a persuasive argument. It is not more persuasive than a general 
argument that the risks associated with incarceration for any defendant would dissuade that 
defendant from flight and, thus, mitigate his or her risk of flight. Conditions inside a facility are 
not, thus, appropriate for consideration under § 7554(a)(1) since such conditions are not relevant 
to a risk of flight. It may be that Executive Orders such as Stay Home/Stay Safe may mitigate the 
risk of flight because opportunities for travel are less available. This is, however, a very different 
argument and does not implicate the conditions in a correctional facility.

Defendant further argues that the court may consider COVID-19 and the Department’s response 
as a required factor under 13 V.S.A. § 7554(b)(1). Defendant suggests that the statutory 
reference to “the accused's character and mental condition” reaches these issues. Again, to the 
extent that it is possible to construct an argument that the conditions in a facility may impact a 
defendant’s mental condition it is attenuated and would not be entitled to significant weight. The 
Legislature did not include the medical needs or condition of a defendant as a factor that must be 
considered under § 7554(b)(1). Compare 13 V.S.A. § 7554b(b)(2).55 Thus, this court concludes 
that conditions in the facility do not fall under the enumerated list of factors to be considered 
under § 7554(b)(1).
Defendant argued at the hearing that pre-trial detention of an accused on cash bail in violation of 
the accused’s substantive due process rights should be addressed through the setting of bail, bail 
review and bail appeals. 13 V.S.A. §§ 7554(a)(1), (b)(1), (d)(1) and 7556. Consideration of a 
defendant’s substantive due process claims related to conditions of confinement is unrelated to 
and entirely distinct from the factors that a court may consider in setting bail under 13 V.S.A. §§ 
7554(a)(1) and (b)(1). A defendant detained pre-trial on bail may be able to challenge the 
conditions of such detention through processes other than the bail statute. See, e.g., 12 V.S.A. § 
3952 (“A person imprisoned in a common jail ... may prosecute a writ of habeas corpus to 
inquire into the cause of such imprisonment or restraint, and obtain relief therefrom if it is 
unlawful”); Shuttle v. Patrissi, 158 Vt. 127, 131 (1992) (“The scope of review under habeas 
corpus is broad and is not limited to jurisdictional defects”); Unnamed Prisoners of Temp. 
Waterbury Corr. Facility v. Maranville, 154 Vt. 279, 282 (1990) (rejecting use of the habeas writ 
as a substitute for a bail appeal and quoting Justice Jackson’s separate opinion in Stack v. Boyle, 
342 U.S. 1, 10 (1951), that the “writ will best serve its purpose and be best protected from 
discrediting abuse if it is reserved for cases in which no other procedure will present the issues to 

54 It could be argued that the reference to “any other factors” in § 7554(a)(1) is limited to the mandatory 
factors in § 7554(b)(1). This court need not reach this question.
55 In State v. Toomey, 126 Vt. 123, 125 (1966), the Court identified the “health of the defendant” as a 
factor the court may consider in setting bail. The decision pre-dates the enactment of 13 V.S.A. § 7554 
and, if anything, stands for the principal that the Legislature did not, in enacting § 7554, consider the 
health of the defendant to be a necessary relevant factor in setting bail.
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the courts”); Lovejoy v. State, 148 Vt. 239, 242  (1987) (“A petition for writ of habeas corpus 
may be used for, among other things, a challenge to the authority of a court to order confinement 
to jail,” citing In re Norse, 125 Vt. 460, 462 (1966)); State v. Lowery, No. 697-12-18 Cacr, (Vt. 
Super. Ct., March 23, 2020) (noting the availability of relief under 42 U.S.C. § 1983).

b. 13 V.S.A. §§ 7553 and 7553a

“A person accused of an offense punishable by death or life imprisonment may be held without 
bail when the evidence of guilt is great. Vt. Const., Ch. II § 40(1). Additionally, under certain 
circumstances, “a person accused of a felony, an element of which involves an act of violence 
against another person, may be held without bail when the evidence of guilt is great. Id. at 
§40(2). 56 These provisions are effectuated through 13 V.S.A. §§ 7553, 7553a and 7553b. Under 
either provision, the court must find that evidence of guilt is great.

To prove that evidence of guilt is great under either 13 V.S.A. §§ 7553 or 7553a,

the State must establish “by affidavits, depositions, sworn oral testimony, or other 
admissible evidence ‘that it has substantial, admissible evidence as to the 
elements of the offense ... sufficient to prevent the grant of a motion for judgment 
of acquittal at the trial.’” [State v. Duff, 151 Vt. 433, 439 (1989)] (quoting 
V.R.Cr.P. 12(d)(2)). The Court emphasized that this standard adds two elements 
beyond that necessary for establishing probable cause: “(1) that substantial, 
admissible evidence of guilt exists, and (2) the evidence can fairly and reasonably 
convince a fact-finder beyond a reasonable doubt that defendant is guilty.” Id. at 
440. In a later case, this Court emphasized that this standard “cannot be met by 
inadmissible evidence.” State v. Passino, 154 Vt. 377, 381 (1990).

State v. Blackmer, 160 Vt. 451, 454 (1993). State v. Madison, 163 Vt. 390, 393-394 (1995) (“the 
term ‘evidence of guilt is great’ is not an ill-defined legal term of art. Its meaning became fixed 
when this Court decided [Duff]…. “The legislature has not suggested in any manner that it 
intended to depart from its meaning as defined in Duff.” And declining to adopt additional 
elements for analysis of the term under § 7553a). Rule 12(d) rule provides that a

defendant may move for dismissal of the indictment or information on the ground 
that the prosecution is unable to make out a prima facie case against him. The 
motion shall specify the factual elements of the offense which the defendant 
contends cannot be proven at trial.

V.R.Cr.P. 12(d)(1). In considering a motion under the rule this court must 

consider whether the evidence, “taken in the light most favorable to the State, 
excluding modifying evidence, would fairly and reasonably tend to show 
defendant committed the offense, beyond a reasonable doubt.” State v. 
Millette, 173 Vt. 596, 596 (2002) (mem.). “By modifying evidence, we mean 

56 See State v. Sullivan, No. 2015-149, 2015 WL 2384077, at *2 n. 2 (Vt. May 8, 2015) (noting that “two 
exceptions exist to the general presumption that a defendant is entitled to bail”).
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exculpatory evidence introduced by defendant, such as countervailing 
testimony.” State v. Gibney, 2003 VT 26, ¶ 14.

State v. Cram, 2008 VT 55, ¶ 2 (mem.). The standard for a motion to dismiss for lack of a prima 
facie case is the same as for a motion for judgment of acquittal under V.R.Cr.P. 29. State v. 
Fanger, 164 Vt. 48, 51 (1995). The Vermont Supreme Court has further noted that the Gibney 
discussion of modifying evidence “though laconic and indirect, … nevertheless reflect[s] that 
‘modifying evidence,’ … is testimonial evidence introduced by the defense in contravention to 
the State's evidence, the credibility or weight of which is ultimately for the factfinder's 
determination.” State v. Stolte, 2012 VT 12, ¶ 11.

To prevail, the prosecution must establish “by affidavits, depositions, sworn oral testimony, or 
other admissible evidence that it has substantial, admissible evidence as to the elements of the 
offense challenged by the defendant's motion … sufficient to prevent the grant of a motion for 
judgment of acquittal at the trial.” V.R.Cr.P. 12(d)(2). Affidavits

must be made on personal knowledge, must set forth such facts as would be 
admissible in evidence, and must show affirmatively that the affiant is competent 
to testify. Sworn or certified copies of all papers or parts thereof referred to in the 
affidavits or offered independently must be filed and served with the motion.

V.R.Cr.P. 12(d)(3) (emphasis supplied).

Assuming that the State meets its burden of establishing evidence of guilt is great – that the State 
has substantial, admissible evidence of guilt that could fairly and reasonably convince a fact-
finder beyond a reasonable doubt that a defendant is guilty, State v. Duff, 151 Vt. at 440 – the 
court 

may release the defendant on bail. State v. Falzo, 2009 VT 22, ¶ 6 (mem). In 
exercising its discretion to release a defendant, the trial court may look to the 
factors listed in § 7554, including the weight of evidence against the accused, the 
seriousness of the charge, the defendant's family ties, his record of convictions, 
and the defendant's recent history of violent threats. 13 V.S.A. § 
7554(b); Avgoustov, 2006 VT 90, ¶ 7. Thus, the trial court's discretion is broad, 
but the bail decision cannot be arbitrary. Avgoustov, 2006 VT 90, ¶ 2.

State v. Ford, 2015 VT 127, ¶ 10. A defendant is entitled to a hearing on whether the court 
should exercise its discretion. State v. Collins, 2017 VT 85, ¶ 17; State v. Blackmer, 160 Vt. 451, 
458 (1993); State v. Duff, 151 Vt. 433, 441 (1989). See also State v. Fidler, No. 2016-423, 2017 
WL 253620, at *2 (Vt. Jan. 3, 2017).57

57 The Duff Court concluded that defendants charged with life felonies were entitled to a hearing on 
conditions of release even though such defendants had no constitutional right to bail. The Court quoted an 
earlier Vermont case – In re Dexter, 93 Vt. 304 (1919) – where it stated that

even where the offence charged by indictment is a capital one, and the proof evident or 
presumption great, the prisoner may be admitted to bail in the discretion of the court 
having jurisdiction of the question; but in this connection it should be stated that the 
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In considering whether to exercise its discretion to release a defendant, “it is entirely appropriate 
for the court to deny bail unless it is fully convinced that the defendant will abide by the 
conditions that would be imposed if defendant were released.” State v. Blackmer, 160 Vt. 451, 
459 (1993) (emphasis supplied). The Court has noted that “the touchstones for evaluating the 
trial court's exercise of discretion under § 7554 are the State's interests in mitigating risk of flight 
and risk of danger to the public.” State v. Shores, 2017 VT 37, ¶ 22. In Ford the Court noted that 
trial court may consider the factors listed in § 7554(b) suggesting that it was not required to do 
so. But see State v. Collins, 2017 VT 85, ¶ 18 (reversing and remanding where the trial court 
“did not consider whether any of the § 7554 factors weighed in favor of defendant's pretrial 
release”). While the trial court’s discretion is very broad, it “must articulate some legitimate 
government interest in detaining defendant so that this Court can be assured that defendant is not 
being arbitrarily detained.” State v. Collins, 2017 VT 85, ¶ 17 (quoting State v. Whittemore, 2015 
VT 16, ¶ 7 (mem.)).

c. Substantive due process rights when detained without bail

The State has repeatedly asserted in this matter that the only factors that the court may consider 
in exercising its discretion to release Defendant are risk of flight and danger to the public. The 
Vermont Supreme Court has, however, noted that “the exercise of discretion [to release] may be 
required in a particular case to avoid running afoul of federal constitutional limits.” State v. Duff, 
151 Vt. 433, 441 (1989) (emphasis supplied). In other words, Defendant’s constitutional rights 
may require release on conditions notwithstanding that evidence of guilt is great.

In Blackmer the Court considered whether holding a defendant without bail violated his 
substantive and procedural due process rights.58 The defendant, citing United States v. 

discretion to be exercised by a court of justice is not an arbitrary, but a sound, judicial 
discretion, controlled by certain and well defined and established rules.

State v. Duff, 151 Vt. at 441 (quoting Dexter, 93 Vt. at 315). Both 13 V.S.A. §§ 7553 and 7553a direct 
that the court may hold a defendant without bail. The right to a hearing on the exercise of discretion to 
release persons eligible to be held without bail pursuant to § 7553 is equally applicable to persons eligible 
to be held without bail pursuant to § 7553a.
58 The Fifth and Fourteenth Amendments to the United States Constitution provide that no person shall be 
deprived of “life, liberty or property, without due process of law.” U.S. Const. Amends. V, XIV. The “due 
process” clause under both amendments protects substantive and procedural due process rights. See, 
e.g., Lawrence v. Texas, 539 U.S. 558, 564 (2003); Foucha v. Louisiana, 504 U.S. 71, 80 (1992) 
(“Freedom from bodily restraint has always been at the core of the liberty protected by the Due Process 
Clause from arbitrary governmental action”); United States v. Salerno, 481 U.S. 739, 747 
(1987); Mathews v. Eldridge, 424 U.S. 319, 334 (1976). “[T]he touchstone of due process is protection of 
the individual against arbitrary action of government, whether the fault lies in a denial of fundamental 
procedural fairness, or in the exercise of power without any reasonable justification in the service of a 
legitimate government objective.” Cnty. of Sacramento v. Lewis, 523 U.S. 833, 845 (1998) (cleaned up). 
Substantive due process applies in cases where the due process clause is relied on to bar “certain 
government actions regardless of the fairness of the procedures used to implement them.” Planned 
Parenthood of SE. Pennsylvania v. Casey, 505 U.S. 833, 846 (1992). Procedural due process relates to 
minimum standards of administrative procedure required before depriving a citizen of life, liberty, or 
property. Mathews, 424 U.S. at 334–35.
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Salerno, 481 U.S. 739, 741 (1987),59 claimed that the trial court “deprive[d] him of substantive 
due process of law because the court did not find he was a risk of flight or a danger to the public” 
when it denied him bail. State v. Blackmer, 160 Vt. 451, 459. The Vermont Supreme Court 
disagreed. The Court noted, however, that it

derive[d] three applicable due process requirements from Salerno: (1) bail cannot 
be denied in order to inflict pretrial punishment; (2) pretrial detention cannot be 
excessive in relation to the regulatory goal, and (3) the interests served by the 
detention must be legitimate and compelling.

State v. Blackmer, 160 Vt. at 459–60 (citing Salerno, 481 U.S. at 747, 749).

The Court has subsequently considered substantive due process claims in a number of bail 
appeals. In State v. Gardner, 167 Vt. 600 (1998), noting the three substantive due process 
requirements identified in Blackmer, the Court characterized the defendant’s claims on appeal as 
not an “assert[ion] that he is being improperly punished, or that protecting public safety is not a 
compelling interest. Instead, he argues that the district court failed to establish sufficiently 
defendant's threat to the safety of others.” Gardner, 167 Vt at 601. The Court concluded that the 
trial court’s finding “‘by clear and convincing evidence that defendant's release on bail would 
present a substantial threat of physical danger, violence, and harm to other persons using the 
public highways’ … satisfied a higher standard of proof than required under Blackmer.” Id. In 
State v. Brillon, 2010 VT 48 (Brillon III), again noting the three due process requirements 
identified in Blackmer, the Court affirmed where the trial court denied bail based on its “serious 
doubt about whether defendant would obey conditions of release and, by extension, whether the 
public would be adequately protected.” Brillon III, 2010 VT 48, ¶¶ 10-11. More recently, in 
State v. Breer, 2014 VT 132, the Court concluded that denial of bail to a self-represented 
defendant did not deny that defendant his due process rights under Blackmer and Salerno. State 
v. Breer, 2014 VT 132, ¶ 12. See also Borden v. Hofmann, 2009 VT 30, ¶ 12 (addressing 
whether a particular practice “converted pretrial detention into pre-process ‘punishment’ in 
violation of the Due Process Clause of the United States Constitution”); Conway v. Cumming, 
161 Vt. 113, 119 (1993).

Thus, Defendant may properly raise a substantive due process claim in a bail hearing pursuant to 
13 V.S.A. § 7553 and assert that this court must exercise its discretion to release him

II. After considering the 13 V.S.A. § 7554(b) factors, Defendant poses a substantial and 
unjustifiable risk to the public and a risk of flight, and this court is not fully 
convinced that Defendant would abide by conditions of release

59 In Salerno the Court found that pretrial detention without bail under the federal Bail Reform Act was 
regulatory, as opposed to punitive, because (1) the Act “carefully limits the circumstances under which 
detention may be sought to the most serious of crimes,” including “crimes of violence, offenses for which 
the sentence is life imprisonment or death, serious drug offenses, or certain repeat offenders”; (2) “[t]he 
arrestee is entitled to a prompt detention hearing” at which the arrestee could seek bail; and (3) “the 
maximum length of pretrial detention is limited by the stringent time limitations of the Speedy Trial Act.” 
Salerno, 481 U.S. at 748.
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Defendant was held without bail at arraignment pursuant to 13 V.S.A. § 7553. He has not 
previously requested a hearing on the exercise of discretion to release and is, thus, entitled to a 
hearing. Duff, 151 Vt. at 441. This court must, therefore, consider whether to exercise its 
discretion to release Defendant. The factors this court will consider in exercising its discretion 
include

(1) the nature and circumstances of the charged offense; (2) the weight of the 
evidence; (3) the defendant's family ties; (4) employment; (5) financial resources; 
(6) character and mental condition; (7) length of residence in the community; (8) 
record of convictions; and (9) record of appearance or nonappearance at court 
proceedings.

State v. LeClair, No. 2017-357, 2017 WL 5989752, at *2 (Vt. Nov. 17, 2017) (citing 13 V.S.A. § 
7554(b)).60 See also State v. Fidler, No. 2016-423, 2017 WL 253620, at *2 (Vt. Jan. 3, 2017).

Defendant is 73-years old and is charged with an offense carrying a minimum term of 35 years - 
the first-degree murder of his wife Wanda Sanville. The seriousness of such an offense speaks 
for itself. Defendant has conceded that evidence of guilt is great. The evidence establishes that 
Defendant had twice previously been convicted of assaulting Ms. Sanville and was on furlough 
for one of those offenses when the killing occurred. The State’s evidence appears substantial – 
two other people were present when Ms. Sanville was shot. Ms. Sanville’s brother Todd Hosmer 
and Mr. Hosmer’s son. Mr. Hosmer clearly identified the Defendant as the perpetrator. At the 
scene, Defendant threatened to kill Mr. Hosmer. No significant evidence was presented 
regarding Defendant’s family ties – the court infers that Defendant has lived in Vermont for 
many years. Defendant’s employment has been identified by the Department of Corrections as a 
risk and need area. Defendant appears to have no significant financial resources. The Department 
identified Defendant as having other significant risk and need areas related to alcohol, violence 
and his associates. Defendant has a record of noncompliance with furlough and probation 
conditions regarding travel and contact. In sum, the evidence establishes that the § 7554(b) 
factors do not favor Defendant’s release.

This court may deny release unless it is fully convinced that Defendant will abide by conditions 
that the court would impose. Brillon III, 2010 VT 48, ¶ 11; State v. Pellerin, 2010 VT 26, ¶ 14; 
State v. Myers, 2015 VT 22, ¶ 4; Gardner, 167 Vt. at 601; Blackmer, 160 Vt. at 459. The 
evidence clearly and convincingly establishes that Defendant is highly unlikely to abide by 
conditions of release, that he poses a risk to the public – including witnesses – and that there is a 
likelihood that he would flee. The court will not exercise its discretion to release Defendant.

60 In 2018 the Legislature amended 13 V.S.A. § 7554(b). See Act No. 164, § 3 (2017, Adj. Sess.). The 
pre-existing mandatory factors under § 7554(b), other than the accused’s financial resources, were now to 
be considered when setting conditions of release under § 7554(a)(2). A shorter list of mandatory factors 
must be considered when setting bail or conditions pursuant to § 7554(a)(1) to mitigate the risk of flight. 
The new subdivision (b)(1) does not require the court to consider the accused’s family ties, record of 
convictions or recent history of violence or threats of violence in setting bail or conditions to mitigate the 
risk of flight. The Court has not yet addressed whether the conditions under §§ (b)(1) or (b)(2) or both 
may be considered when a court exercises its discretion under § 7553.
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III. Defendant’s substantive due process rights are not violated by his continued detention 
without bail during the COVID-19 pandemic

Having concluded that Defendant should be held without bail because evidence of guilt is great, 
that there is a substantial risk to the public, that there is a substantial risk of flight and that the 
court is not remotely convinced that Defendant would abide by conditions of release, the court 
must consider whether the refusal to exercise that discretion to release Defendant on conditions 
violates Defendant’s substantive due process rights.

Defendant asks the court to consider whether the current conditions of confinement would result 
in an undue deprivation of Mr. Sanville’s right to liberty because the prison system is “ill-
prepared to mitigate the spread of the coronavirus or treat inmates infected with it.” April 20, 
2020, Memorandum at 4–5. The State does not address the constitutional questions Defendant 
raises because it perceives “no factual or legal nexus” between Defendant’s concerns and 
questions about potential risk of flight and harm to the public if Defendant is released. State’s 
Surreply at 7.

Pursuant to the Due Process Clause of the Fourteenth Amendment, pretrial detention cannot be 
punitive. State v. Blackmer, 160 Vt. at 459–60. Bail cannot be withheld for punitive purposes, 
id., and the state cannot act with deliberate indifference to conditions of confinement that amount 
to an objective constitutional deprivation, Darnell v. Pineiro, 849 F.3d 17, 36–37 (2d Cir. 2017). 
The Fourteenth Amendment protects those who are detained prior to conviction from punishment 
and conditions of confinement that pose an unreasonable risk to an individual’s health or safety, 
including failure to attend to a prisoner’s medical needs. Darnell, 849 F.3d at 30; Charles v. 
Orange Cty., 925 F.3d 73, 85–86 (2d Cir. 2019). In considering the constitutionality of bail 
decisions and conditions of confinement for pretrial detainees, courts assess whether punishment 
is being inflicted and whether pretrial detention is excessive when measured against the state’s 
legitimate and compelling purposes. Kingsley v. Hendrickson, 135 S. Ct. 2466, 2473 (2015); 
Blackmer, 160 Vt. at 459–60.

As previously noted three substantive due process requirements must be satisfied when bail is 
denied: “(1) bail cannot be denied in order to inflict pretrial punishment; (2) pretrial detention 
cannot be excessive in relation to the regulatory goal, and (3) the interests served by the 
detention must be legitimate and compelling.” Blackmer, 160 Vt. at 459–60 (1993). See also 
Brillon III, 2010 VT 48, ¶ 10; Gardner, 167 Vt. at 601. A pretrial detainee can establish a 
violation of the first requirement by showing the denial of bail amounts to punishment. See 
Kingsley, 135 S. Ct. at 2473 (pretrial detainee need not prove intent to punish to establish a due 
process violation). The conditions of a pretrial detainee’s confinement are relevant to the analysis 
of whether the detention is punitive. Schall v. Martin, 467 U.S. 253, 270–71 (1984) (assessing 
whether juvenile detention was punitive and considering physical structure of facility; access to 
schooling, counseling, and recreation; attire; and dorm assignments with compatible children); 
United States v. Melendez-Carrion, 790 F.2d 984, 999 (2d Cir. 1986) (considering that some 
detainees were confined to their cells for 23 hours per day and determining that length of pretrial 
detention on ground of dangerousness violated constitutional rights). Therefore, even though 
pretrial detention “may serve legitimate regulatory purposes, it is still necessary to determine 
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whether the terms and conditions of confinement . . . are in fact compatible with those purposes.” 
Schall, 467 U.S. at 269.

When determining whether pretrial detention is excessive in relation to the regulatory goal, 
factors include the duration of the confinement, the extent to which the government is 
responsible for pretrial delay, and the strength of the evidence justifying detention. United States 
v. Briggs, 697 F.3d 98, 101 (2d Cir. 2012), as amended (Oct. 9, 2012); Kleinbart v. United 
States, 604 A.2d 861, 872 n. 18 (D.C. App. 1992) (“Prolonged detention without bail or trial 
may violate due process”). In some instances, courts have found pretrial detention to be 
excessive in the absence of unnecessary court or prosecutor delay. United States v. Ailemen, 165 
F.R.D. 571, 585 (N.D. Cal. 1996) (collecting cases, including instances where courts compared 
the length of pretrial detention to the length of the likely sentence). The third requirement 
pertains to the regulatory goal. Legitimate and compelling state interests include protecting the 
community from crime, Schall, 467 U.S. at 264, ensuring a defendant’s appearance at trial, Bell 
v. Wolfish, 441 U.S. 520, 534 (1979), and protecting the trial process when witnesses or jurors 
are threatened, Melendez-Carrion, 790 F.2d at 1002. A court’s determination that a defendant 
will not abide by conditions of release can implicate multiple interests. Blackmer, 160 Vt. at 460.

Since the conditions of confinement are relevant to the question of whether pretrial detention is 
punitive, Schall, 467 U.S. at 270–71, case law assessing conditions of confinement under the 
Eighth and Fourteenth Amendments is instructive. 

Convicted prisoners contesting the adequacy of their conditions of confinement rely on the 
Eighth Amendment’s prohibition on cruel and unusual punishment. An Eighth Amendment 
claim is established when prison officials have, with deliberate indifference, exposed a prisoner 
to conditions that “pose an unreasonable risk of serious damage to [] future health.” Helling v. 
McKinney, 509 U.S. 25, 35 (1993) (prisoner stated claim that exposure to environmental tobacco 
smoke posed an unreasonable risk to his health). “Deliberate indifference” under the Eighth 
Amendment is determined based on a subjective standard, “in light of the prison authorities’ 
current attitudes and conduct.” Helling, 509 U.S. at 36.

A pretrial detainee’s rights “are at least as great as the Eighth Amendment protections available 
to a convicted prisoner.” City of Revere v. Massachusetts Gen. Hosp., 463 U.S. 239, 244 (1983). 
The “deliberate indifference” standard under the Fourteenth Amendment is not subjective. A due 
process claim can be made with a showing that state’s actions were taken purposely or 
knowingly and that the actions were objectively unreasonable. Kingsley, 135 S. Ct. at 2473. “[A] 
pretrial detainee can prevail by providing only objective evidence that the challenged 
governmental action is not rationally related to a legitimate governmental objective or that it is 
excessive in relation to that purpose.” Id. at 2473–74.61

61 The governmental purpose may be protecting the public and securing a defendant’s appearance at trial 
or sentencing. See Leandro R. P. v. Decker, No. CV 20-3853, 2020 WL 1899791, at *7 (D.N.J. Apr. 17, 
2020); U.S. v. Abid Stevens, No. CR 19-350-02, 2020 WL 1888968, at *5 (E.D. Pa. Apr. 16, 2020). The 
State’s needs may also relate to the management of detention facility and the purpose of preserving order 
and institutional security. Kingsley, 135 S. Ct. at 2473.
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Kingsley established the “deliberate indifference” standard for a pretrial detainee’s excessive 
force claim. In Darnell v. Pineiro, 849 F.3d 17, 36–37 (2d Cir. 2017), the Second Circuit 
extended Kingsley’s deliberate indifference standard to a pretrial detainee’s conditions of 
confinement claim. Under Darnell, a pretrial detainee can establish unconstitutional conditions 
of confinement by proving “[1] that the defendant-official acted intentionally to impose the 
alleged condition, or recklessly failed to act with reasonable care to mitigate the risk that the 
condition posed to the pretrial detainee even though [2] the defendant-official knew, or should 
have known, that the condition posed an excessive risk to health or safety.” Darnell, 849 F.3d at 
35.

The analysis of what constitutes an excessive risk requires the court to assess a variety of factors. 
This objective deprivation must involve conditions that, “either alone or in combination, pose an 
unreasonable risk of serious damage to [an inmate’s] health . . . which includes the risk of serious 
damage to physical and mental soundness.” Darnell, 849 F.3d at 30 (quotations and citations 
omitted). The conditions are evaluated “in light of contemporary standards of decency.” Id. The 
standard does not require a minimum duration for conditions, nor a minimum severity; serious 
injury is also not required. Willey v. Kirkpatrick, 801 F.3d 51, 68 (2d Cir. 2015). 

In the context of COVID-19, factors should include whether a detainee presently has an 
unreasonably high risk of exposure to COVID-19; the policies in place to prevent COVID-19 
transmission in the Defendant’s facility; the scientific and statistical likelihood of serious 
potential harm to Defendant; and “whether society considers the risk that the prisoner complains 
of to be so grave that it violates contemporary standards of decency to expose anyone 
unwillingly to such a risk.” Helling, 509 U.S. at 36 (discussing objective factors involved in 
Eighth Amendment claim about exposure to second-hand smoke in prison). The analysis of 
“excessive risk” also involves an assessment of the existence of available alternatives to 
Defendant’s confinement. Leandro R. P. v. Decker, No. CV 20-3853, 2020 WL 1899791, at *7 
(D.N.J. Apr. 17, 2020). 

Finally, Defendant’s brief raises related concerns about the sufficiency of the State’s measures 
and capacity to protect his medical needs while incarcerated. See Helling, 509 U.S. at 32 
(prisoner treatment can be characterized as inhuman conditions of confinement, failure to attend 
to medical needs, or a combination of both); Leandro R. P., 2020 WL 1899791, at **4–8 
(evaluating prisoner’s due process claims related to both medical treatment and conditions of 
confinement).62 To establish a medical claim, a detainee must show that he has a serious medical 
need and that the DOC has acted with deliberate indifference to that need. Estelle v. Gamble, 429 
U.S. 97, 104–105 (1976); Charles v. Orange Cty., 925 F.3d 73, 86 (2d Cir. 2019); Cty. of El 
Paso v. Dorado, 180 S.W.3d 854, 863 (Tex. Ct. App. 2005) (“Pretrial detainees also have a right 
to be free from jail officials' deliberate indifference to their serious medical needs”). Under the 

62 Vermont law provides that the “Department shall provide health care for inmates in accordance with 
the prevailing medical standards.” 28 V.S.A. § 801(a). The term “inmate” includes pre-trial detainees. 28 
V.S.A. § 3(5). The Department is, further, required to “establish and maintain policies for the delivery of 
health care in accordance with [these] standards.” 28 V.S.A. § 801(d). See Department Policy # 351 – 
Healthcare Services (https://doc.vermont.gov/sites/correct/files/documents/policy/correctional/351-
healthcare-services.pdf). Vermont law also provides for medical furlough of inmates. 28 V.S.A. §§ 
808(a)(3) and (e). Pretrial detainees may be eligible for furlough. 28 V.S.A. § 759(b).



Order                                                                                                                                         Page 41 of 44
263-3-18 Wrcr State vs. Sanville, Frank William

Fourteenth Amendment, Defendant must show more than negligence to establish a medical 
treatment claim. Charles, 925 F.3d at 87. To state a claim, Defendant must “allege either that the 
[state] knew that failing to provide the complained of medical treatment would pose a substantial 
risk to his health or that the [state] should have known that failing to provide the omitted medical 
treatment would pose a substantial risk to the detainee’s health.” Id. See also Gordon v. Cty. of 
Orange, 888 F.3d 1118, 1125 (9th Cir. 2018) (articulating standard for detainee’s right to 
medical care), cert. denied sub nom. Cty. of Orange, Cal. v. Gordon, 139 S. Ct. 794 (2019). The 
objective aspect of the claim requires Defendant to establish an actual deprivation of adequate 
medical care and that this deprivation was sufficiently serious. Salahuddin v. Goord, 467 F.3d 
263, 279–80 (2d Cir. 2006). “This inquiry requires the court to examine how the offending 
conduct is inadequate and what harm, if any, the inadequacy has caused or will likely cause the 
prisoner.” Salahuddin, 467 F.3d at 280. See also Wool v. Pallito, No. 2017-363, 2018 WL 
3912948, at *2 (Vt. Aug. 6, 2018) (three-judge panel).

a. Defendant is not being punished

In Bell v. Wolfish the Court established the principle that “under the Due Process Clause, a 
detainee may not be punished prior to an adjudication of guilt in accordance with due process of 
law.” 441 U.S. at 535–36.63 To establish that a particular condition or restriction of his or her 
confinement is constitutionally impermissible “punishment,” the pretrial detainee must show 
either that it was (1) imposed with an expressed intent to punish or (2) not reasonably related to a 
legitimate nonpunitive governmental objective, in which case an intent to punish may be 
inferred. Id. at 537-538, 539. See also Conway v. Cumming, 161 Vt. 113, 119 (1993)) (noting 
that “in Bell, the Court concluded that, absent an intent to punish, a government decision that is 
reasonably related to a legitimate governmental purpose is not punishment. Id. [441 U.S.] 
at 539.”) In Kennedy v. Mendoza–Martinez, 372 U.S. 144 (1963) the Court identified 
factors that courts might use as guideposts in distinguishing restrictions that are punitive from 
those that are not:

Whether the sanction involves an affirmative disability or restraint, whether it has 
historically been regarded as a punishment, whether it comes into play only on a 
finding of scienter, whether its operation will promote the traditional aims 
of punishment—retribution and deterrence, whether the behavior to which it 
applies is already a crime, whether an alternative purpose to which it may 
rationally be connected is assignable for it, and whether it appears excessive in 
relation to the alternative purpose assigned are all relevant to the inquiry....

Id., 372 U.S. at 168–69. See Borden v. Hofmann, 2009 VT 30, ¶ 17 (concluding that the 
Department’s “Nutraloaf-and-water regime is classic punitive deterrence”); State v. Strong, 158 
Vt. 56, 61 (1992) (applying the Mendoza-Martinez factors to determine that 23 V.S.A. § 1205 
civil license suspension proceeding are not punitive). As noted, the conditions of Defendant’s 
confinement are relevant to the analysis of whether his detention is punitive. Schall, 467 U.S. at 

63 In Bell the Court explained that “punishment” is prohibited by the Due Process Clause because the 
detainee “has not been adjudged guilty of any crime” and has “had only a ‘judicial determination of 
probable cause as a prerequisite to [the] extended restraint of [his] liberty following arrest.’” Id., 441 
U.S. at 536-37 (quoting Gerstein v. Pugh, 420 U.S. 103, 114 (1975)).
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270–71. See also Bell, 441 U.S. at 542 (“confining a given number of people in a given amount 
of space in such a manner as to cause them to endure genuine privations and hardship over an 
extended period of time might raise serious questions under the Due Process Clause…”).

Defendant is held without bail at SSCF. The facility is on modified lockdown in response to the 
COVID-19 pandemic. Defendant, thus, spends a substantial majority of his day locked in his cell 
with only limited opportunities to leave. Defendant is not, however, deprived of his property and 
has access to a tablet. The lockdown is not intended to serve deterrent or retributive purposes.

The conditions of Defendant’s confinement at SSCF are not imposed with the express intention 
to punish. The court, thus, considers whether the detention and associated restrictions are not 
reasonably related to a legitimate nonpunitive governmental objective. The Department is not 
unprepared to address COVID-19. The Department is acting to mitigate the risk of COVID-19 
entering correctional facilities and to mitigate the risk of infection spreading within those 
facilities. The additional restrictions imposed on Defendant – such as being locked down – are 
directly related to these reasonable Departmental objectives. These actions are not arbitrary or 
purposeless. Denial of the right to bail to Defendant is not punishment in violation of his 
substantive due process rights.

b. The denial of bail is not excessive in light of the regulatory goals

Defendant’s substantive due process rights could be violated if denial of bail is excessive in light 
of the regulatory purpose. The Court has noted that “a pretrial detainee can prevail by providing 
only objective evidence that the challenged governmental action is not rationally related to a 
legitimate governmental objective or that it is excessive in relation to that purpose.” Kingsley, 
135 S. Ct. at 2473–74.

As noted above, the objective deprivation must involve conditions that, “either alone or in 
combination, pose an unreasonable risk of serious damage to [an inmate’s] health . . . which 
includes the risk of serious damage to physical and mental soundness.” Darnell, 849 F.3d at 30 
(quotations and citations omitted). The conditions are evaluated “in light of contemporary 
standards of decency.” Id.

The Department has taken substantial steps to mitigate the risk that Defendant may be infected 
with COVID-19. These steps include placing facilities in lockdown, restricting access to 
facilities, screening all persons entering the facilities, quarantine or isolation of intakes, reducing 
movement within and between facilities, regular screening of inmates for symptoms of COVID-
19, encouraging the proper wearing and use of face coverings and other PPE, the availability of 
and access to gel or foam alcohol-based hand sanitizer, and substantial on-going additional 
cleaning with particular focus on high-touch and high-traffic areas.64 While the Department 
cannot guarantee social distancing for all inmates,65 it has taken substantial steps to mitigate the 

64 Defendant’s evidence establishes that staff at various facilities have occasionally failed to properly 
wear face coverings. The evidence does not establish that the Department has a practice of non-
enforcement. Indeed, the testimony established that there was a commitment to accountability by facility 
management.
65 Testimony established that inmates sharing a cell are not able to maintain a six-foot separation from 



Order                                                                                                                                         Page 43 of 44
263-3-18 Wrcr State vs. Sanville, Frank William

risks associated with contact with potentially infected persons. Defendant – as a result of his age 
– is at greater risk for experiencing a severe case of COVID-19 if he contracts the disease. In 
considering whether this is an excessive risk in violation of Defendant’s substantive due process 
rights, the court must consider alternatives to pre-trial detention. Defendant is not eligible for 
home detention pursuant to 13 V.S.A. § 7554b. Thus, release on conditions is the only alternative 
to continued pre-trial detention. The court has found that Defendant poses a substantial risk of 
harm to others and of flight. There are no reasonably available alternatives to detention at this 
time. Denying Defendant bail during the COVID-19 pandemic is not excessive in light of the 
regulatory goals – protection of the public, protection of witnesses and ensuring Defendant’s 
appearance at trial.66

c. The Department has not been medically indifferent to Defendant

A pretrial detainee can demonstrate a substantive due process violation if he shows “deliberate 
indifference to serious medical needs.” Estelle v. Gamble, 429 U.S. 97 at 104–06. This is so 
because no legitimate nonpunitive goal is served by the denial of or the unreasonable delay in 
providing medical treatment where the need for such treatment is apparent. Defendant must 
establish an actual deprivation of adequate medical care and that this deprivation was sufficiently 
serious as to pose a substantial risk to Defendant’s health. Relevant factors in determining the 
seriousness of a medical condition include whether “a reasonable doctor or patient would find 
[it] important and worthy of comment,” whether the condition “significantly affects an 
individual's daily activities,” and whether it causes “chronic and substantial pain.” Chance v. 
Armstrong, 143 F.3d 698, 702 (2d Cir.1998). See also Helling, 509 U.S. at 32–33 (an inmate 
may complain about current harm and about “very likely” future harm).

Dr. Meyer testified that the Department’s medical response did not meet guidelines in several 
areas. Particularly, Dr. Meyer testified that the Department and Centurion’s threshold for 
supplemental oxygen was inconsistent with guidelines for treatment of COVID-19 patients. Dr. 
Meyer further testified that persons with oxygen saturation below 93% required hospitalization 
and that the failure to do so created an – unquantified - risk of substantially more severe 
symptoms. There is no evidence that Defendant has COVID-19 or is symptomatic. The court 
cannot conclude that there is current harm to Defendant from this policy or that any future harm 
is likely. Defendant has not established that the policy in question constitutes medical 
indifference to him.

Dr. Meyer also testified about the decision to limit use of fever medicines noting that supportive 
care for symptoms was the standard when treating mild COVID-19. The decision to limit such 

each other.
66 Defendant argued at the hearing that the court should consider the potential length of detention in light 
of the postponement of the scheduled trial. This argument is not raised in Defendant’s pleadings. 
Defendant did not argue and the record does not reflect that he has invoked his speedy trial rights and, 
thus, the court cannot find that the as-yet-unknown delay in any trial in this matter weighs heavily in 
favor of release. State v. Turner, 2013 VT 26, ¶ 11 (considering that the defendant never demanded 
immediate trial); State v. Vargas, 2009 VT 31, ¶ 15 (mem.) (holding that “aggressiveness with which 
defendant asserted his [speedy trial] right was lacking” because he merely filed one demand for speedy 
trial and opposed his original counsel's withdrawal).
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medications does not establish deliberate indifference to a serious medical need absent further 
evidence that it results in chronic pain or significantly impairs daily life activities. There is no 
evidence in the record that Defendant has been adversely impacted by this decision. Again, 
Defendant has not established that this constitutes medical indifference to him.

The possibility that Defendant may contract COVID-19 in the facility does not constitute 
medical indifference. The record reflects the substantial steps the Department and its contracted 
healthcare provider have taken to mitigate the risk of COVID-19 infections occurring and to 
appropriately respond to COVID-19 positive or symptomatic patients. These steps are not 
medical indifference.

Defendant has not established that his substantive due process rights have been violated through 
medical indifference.

Conclusion

Defendant’s Motion for release on this own recognizance or to set affordable bail is DENIED.

Electronically signed: 5/5/2020 12:46:49 PM pursuant to V.R.E.F. 9(d)

_________________________________________
John R. Treadwell
Superior Court Judge


